United States Court of Appeals 


for the Second Circuit 


APPENDIX 


United States Court of Appeals 


FOR THE SECOND CIRCUIT 


DIVERSIFIED MORTGAGE INVESTORS, 


Plaintiff-Appellee, 
~against- 


U.S. LIFE TITLE INSURANCE COMPANY 
OF NEW YORK, 


Defendant-Appeliant. 


On Appeal From the United State > District 
Court For The Southern District Of New York 


ee SS 


A ppend ix 


ji 
SHAW & LEVINE é 
Attorneys for Defendant-Appellant. 
Office & P.O. Address “' ,' SEP 9 1975 
770 Lexington Avenue 
New York, N.Y. 10021 
Tel. 838-7127 


SSS Ge ili BE es CENA 


Dick Bailey Printers * P.O. Box x, Staten island, N.Vv. 10302 « Yet.: (212) 447-5986 


PAGINATION AS IN ORIGINAL COPY 


TABLE OF CONTENTS 


Page 
PON 2 Dak vole eMeNs Roe S etek ook le A 
ES Se Pee aes a, oe ee ee 1 
Order to Show Cause for a Preliminary Injunction ...... 4 
Affidavit of Mario M. Cuomo in WUORUNE Siva cecawacs | 
Plaintiff's Affidavit with Exhibits ................... 8 
Der gories ctesicthervesse. onsite TO PRE PR ee ae 49 
Affidavit of Samuei Kirschenbaum in DUNOUOE i doc kxies 51 


Affidavit of Edward Che-towsky in Opposition with 
OO, | esSienAioceteers 


A 


DOCKET ENTRIES 


5-22-75—Filed complaint and issued summons. 


6-03-7S—Filed summons with marshalle returr served—U.S. 
Lite by T. Burhhart on 5-29-75. 


6-20-75—Filed stip. and order ea:. deft time tu .:.swer to the 
complaint to 6-27-75 


6-25-74—Filed pltf. affdvt. and Order to Show Cause Ordered 
that deft. show cause why an order should not be issued ret. in 
Rm. 2804 on 7-1-7S personal service on 6-2i1-75—Weinfeld, J. 


6-25-75—Filed pi:f's memorandum in support of its ap- 
plication for injunction relief. 
6-27-75—Filed deft. affdvt. and notice of motion for an order 
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dismissing the complaint 7-1-75. 

6-27-7S—Filed deft's memorandum of law in support of 
motion to dismiss and in opposition to plitf's motion for a 
preliminary injunction. 

6-30-75—Filed pltf's rebuttal affdvt. in support of ap- 
plication. 


6-30-7S—Filed pltf's memorandum in opposition to deft's 
motion to dismiss and in eply deft's answering affidavits. 


7-03-75—Filed plaintitf's rejoinder. 


7-16-7S—Filed OPINION #42806 defts moved to dismiss, 
their controversy centers prior of mechanic liens filed against the 
property agaist plti, Pitf contends because deft's failure to 
file and record required instruments in re, lien priority seeks, 
other relief, leave to settle the mechanics lien. The Court deems 
this equitable disposition which preserves the rights of the 
litigant as indicated, if pltt finally prevails and deft is held liable 
under policy. Ins., settlement of the mechanics lienors’ claims at 
less than their claim amounts necessarily will inure to the benefit 
of the dett. deft’s motion to dismiss the complaint and to stay 
tiis action is denied—Weinfeld, J. 


7-16-75—Filed affdvt. deft. submitted with the permission of 
the Court so as to set forth the contention of U.S. Life Ins Co. 
7-25-75—Filed notice of appeal that the deft appeals to the 
USCA for the Second Circuit the order of the Dist Court entered 
on 7-16-75 mail copies to Trubin, Sillcocks, Edelman & Knapp. 


OPINION 
[TITLE] 


Edward Weinfeld, D. J. 


More than 1200 individual residential lot purchasers in a 
1900 acre project are caught in the cross-fire of a 
controversy between plaintiff, which advanced substantial 
funds for the development of the property secured by a first 
mortgage, and defendant, which issued <:tle insurance to 
plaintiff. Their controversy centers about (1) the priority of 
mechanic’s liens filed against the property as against 
plaintiff's first mortgage, and (2) defendant's liability in 
the event the mechanic’s lienors’ asserted priority is 
sustained. The issue of priority is yet to be determired in a 
pending state Supreme Court mechanic’s lien foreclosure 
action, wherein the .nstant defendant title insurance 
company, in representing plaintiff under the title insurance 
policy, is resisting the mechanic’s lienors’ claims. 


Plaintift in this declaratory judgment action contends 
that because of the defendant's failure to file and record 
required instruments on its behalf, the mechanic’s liens 
have priority over its first mortgage. It seeks, among other 
retief, leave te settle the mechanic’s lien claims without 
prejudice to its rights against the defendant, whese consent 
to settlement is required under the title irsurance policy. 
The defendant has refused such consent based upon its 
contention that the mechanic’s lienors are not entitled to 
priority. Upon argument this court Suggested, pending a 
trial of this lawsuit, a disposition witnout prejudice to the 
rights of either party. The Proposal was not accepted. 


Obviously, the mechanic’s liens, which remain of record 


unless discharged, are a cloud upon title to the entire 
property. Their continued existence has prevented 
completion of the project and delivery of marketable title to 
existing purchasers. While the parties to this litigation are 
engaged in their controversy, work on the project has been 
halted. The 1200 innocent lot purchasers, some of whom 
have paid in full for their lots and most of whom have made 
substantial down payments, face irreparable injury unless 
development of the project is resumed. Plaintiff also is 
exposed to irreparab!* injury by the standstill situation 
resulting from the default of the developer and unsatisfied 
mechanic’s tiens. 

The court is satisfied that the interests of the plaintiff 
and, more importantly, the lot purchasers can be protected 
without prejudice to the ultimate rights of the defendant. 
Under the circumstances the plaintiff, during the pendency 
of this action, is permitted to settle, bond, or otherwise 
dispose or the mechanic’s liens so that they are discharged 
of record, but without prejudice to the rights of plaintiff 
and defendent in this or the state court action— 
particularly without prejudice to any right of disclaimer of 
liability which is or may become available to the defendant, 
other than a disclaimer based upon lack of consent to 
settlement of the liens. 


The court deems this an equitable disposition which 
preserves the rights of the litigants and at the same time 
protects .innocent third parties uot involved in their 
controversy. Moreover, if plaintiff finally prevails and 
defendant is held ‘iable under the policy of insurance, 
settiement of the mechanic’s lienors’ claims at less than 
their claimed amounts necessarily will inure to the benefit 
of the defendant. 
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The defendant’s motion to dismiss the complaint nd to 
stay this action is denied. 


[Sgd] Edward Weinfeld 
United States District Judge 
Dated: New York, N.Y. 
July 16, 1975 
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ORDER TO SHOW CAUSE 
FOR A PRELIMINARY INJUNCTION 


ss [TITLE] 


Upon the affidavits of MAR”O M. CUOMO, Secretary 
of State of New York, sworn to the 20th day of June, 1975 
and BERNIE O. SNODDY, Managing Trustee of 
Plaintiff, sworn to the 19th day of June, 1975, and exhibits 
thereto annexed and upon the summons and complaint 
heretofore filed, it is 


ORDERED that the above-named defendant show cause 
at a motion term of this Court at Room 2804, U.S. 
Courthouse, Foley Square in the City, County and State of 
New York on the Ist day of July, 1975 at 2:15 P.M. of that 
day, why and order should not be issued pursuant to Rule 
65 of the Federal Rules of Civil Procedure: 

(a) Requiring the defendant, daring the pendency 
of this action, to forthwith discharge all mechanic’s 
liens dated subsequent to the date of plaintiff's 
mortgage and affecting the premises encumbered 
thereby; and 

(b) Alternatively, permitting plaintiff to settle such 
liens without prejudice to its rights under its policy 
of title insurance; and it is further 


ORDERED that sufficient reason s pearing therefore 
let personal service of a copy of this order, together with the 
supporting documents upon the defendant at 125 Maiden 
Lane, New York, New York, or upon its special counsel, 
Shaw & Levene at 770 Lexington Avenue, New York, New 
York, on or before June 25th, 1975 be deemed sufficient 
service. 

[Sgd] Edward Weinfeld 
United States District Judge 

Dated: New York, N.Y. 
June 24, 1975 
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AFFIDAVIT IN SUPPORT 
[TITLE] 


STATE OF NEW YORK ) 
COUNTY ©F* NEW YORK ) 


MARIO M. CUOMO, being duly sworn, deposes and 
says: 

1. I am the Secretary of State of the State of New Yor!: 
and have read the complaint in this action. I make this 
affidavit in support of the motion of Plaintiff for resolution 
by way of preliminary injunction of certain of the demands 
made in the complaint. 


2. The real property which is subject to this action is a 
1900 acre two-phase land development project in Greene 
County, New York containing tennis courts, a clubhouse, 
an equestrian center, boating facilities, and the State’s 
largest artificial lake. The project is known as Sleepy 
Hollow Lake. Pursuant to New York Real Property Law 
Section 337 et. seq., an Offering Statement was filed with 
my office by the developer, Sleepy Hollow Lake, Inc., 
effective December 12, 1973, permitting the sale of 
residential lots. 


3. Approximately 1200 lot purchasers, most of whom are 
residents of New York State, entered into sales contracts 
for lots at Sleepy Hollow Lake. Some purchasers have paid 
in full for their lots; most have made down payments of 
several thousand dollars each and aie _ ay the balance 
over ten years. 


4. The project is approximately 80% complete, but 
significant portions of construction of the first phase of the 
project are more than a year late in completion as required 
by the Offering Statement. I have been advised that Sleepy 
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Hollow Lake, Inc. has defaulted on its Joan, that no work 
has been performed since last spring. and that $1. 11,000 
oi mechanic liens have been filed against the property. 


5. Because of the mechanics liens which have been tiled 
and remain undischarged, deeds conveying marketable 
title cannot be delivered to lot ‘purchasers, and further 
advances of funds necessary to complete work cannot be 
made by the Plaintiff mortgage lender without 
subordinating such funds to the mechanics liens. 


6. As stated in complaint, a dispute exists between 
Plaintiff and Defendant over whether Defendant has an 
obligation under its title insurance policy to immediately 
bond or disciuacge existing mechanics liens, and over 
whether Plautiff is e* titled itself to defend mechanics lien 
claims and make settlements with mechanics lienors in 
order to permit prompt recommence’ ent of work to 
complete th ‘rst phase of the project, without prejudice to 
its rights “<°t its title insurance policy. 

7. Discharge ef mechanics liens is necessary before the 
project can be completed and lots delivered to purchasers. 
It is highly desirable and in the public interest for work on 
Sleepy Hollow Lake to recommence and be completed as 
soon as posi” 


8. Becaus « -he status of the project and the liens which 
have been filed, a trust has been imposed by my ofrice upon 
installment payments made by lot purchasers under their 
contracts of sale. However, the funds in such trust will be 
insufficient to grant rescission payments to lot owners. 
Thus, if the project is not completed, purchasers will not be 
able to receive funds of milions of dollars of down 
pay.nenis which have been made. 


10. If the work is not recommenced under circumstances 
assuring prompt completion, I may have no alternative to 
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petitioning for a receiver of the property pursuant to Real 
Property Law Section 339%c). Such action could result in 
protracted litigation, with a significant danger that 
contract purchasers would cease making payments and 
that the property would no longer be viable as a land sales 
project. 

11. This would greatly damage Plaintiff, which has 
invested millions of dollars in financing the property based 
upon the value inherent in it as a land sales project. 


12. In order to avoid irreparable injury to boch lot 
purchasers and Plaintiff, it is imperative that 
determ. ations be made immediately, whether the 
Deferaant title company is obligated at this time to 
discharge mechanics liens ot record, and whether Plaintiff 
lender may defend the mechanics lien claims and make 
settlements with lienors at its own expense, without 
prejudice to its rights against Defendant under the title 
insurance policy. 


[Sgd] Mario M. Cuomo 


Sworn to before me this 
20th day of June 1975. 


[Sgd] Notary Public 
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PLAINTIFF’S AFFIDAVIT 
[TITLE] 


TATE OF FLORIDA ) 
)UNTY OF DADE ) 


BERNIE O. SNODDY, being duly worn, deposes and 
says: 

1. I am the Managing Trustee of the Plaintiff, 
Diversified Mortgage Investors (“DMI”), a publicly aaled 
“iasachusetts real estate investment trust, and am familiar 
with the cor plaint and the subject matter in the ection. In 
this action DMI seeks a declaratory judgment against 
Defendant USLife Title Insurance Company of New York 
(“USLife”) with respect to DMI's rights as an insured 
under its title policy, and the obligations of USLife to 
demand DMI in another pendind action which has been 
brought against DMI by mechanic’s lienors. 


2. This affidavit is submitted in support of DMI’s 
application for immediate injunctive relief pending the trial 
of this action, in order to avoid the imminent collapse of 
Sieepy Hollow Lake--a $25,000,000 land development 
project in Greene Couaty, New York; to prevent 
irretrievable loss of DMI’s $12,000,000 investment therein, 
and the effect this would have upon DMI; to prevent 
approximately 1200 families from losing millions of dollars 
they have deposited on home sites at Sleepy Hollow Lake, 
as hereafter more fully described; and to preserve the rights 
of DMI as an insured under its title policy from USLife. 

3. During 1971, DMI made the $12,00,000 mortgage 
loan described in the complaint (the “‘Loan’’) against the 
security of a first mortgage lien (the ‘‘Mortgage’’) upon 
property known as Sleepy Hollow Lake, which property was 
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tiled as a land sales project with the New York Secretary of 
State. Sleepy Hollow Lake is designed to contain tennis 
courts, a clubhouse, an equestrian center, boating 
facilities, and New York State's largest artificial ake. DMI 
would not have made the Loan but for the anticipated 
greater value of the property if utilized as a land sales 
project, with a fully developed value expected to be in 
excess of $25,000,000. The acquisition cost of the raw land 
was approximately $2,871,090. 


4. To insure the first lien property of advances under the 
Mortgage, DMI obtained title insurance from USLife, 
which was issued pursuant to letter agreement with USLife 
dated September 28, 1971 and insured under Policy No. A 
66070 (collectively the ‘‘Policy”). The Policy specifically 
insured the priority of construction advances over liens, 
and obligated USLife to take all necessary steps to insure 
the continued first priority of DMI’s Mortgage. A copy c” 
relevant portions of the Policy is annexed hereto as Exhiit 
at. ‘ay 

5. DMI employed USLife to file and record instruments 
as required by applicable New York law. In connection 
with the Loan, and on the advice of USLife, for the purpose 
of providing priority for construction loan advances, DMI 
and the Borrower executed a building loan agreement and 
samie was forwarded to USLite for filing with the Clerk of 
Geene County. 


6. In reliance upon the policy and the proper 
performance by USLife of its obligations to DMI, DMI 
advanced funds under the Loan. As of December 31, 1974, 
there was outstanding under the Loan in excess of 
$7,100,000 and interest, no portion of which has been 
repaid to date, and on which interest continues to accrue at 
the rate of approximately $60,000 a month. Work on the 
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project is approximately 80% complete. 


7. Approximately 1,200 residential lots in the first phase 
of the development were sold to individual purchasers, the 
majority of whom are residents of New York State. Such 
contracts are non-recourse as to purch ers, whose 
maximum liability is forfeiture of down payments, meaning 
that the purchasers cannot be sued for the balance of 
monies due or for specific performance of their contracts. 


8. The land sales Offering Statement required 
completion of most of the work for the first phase of the 
Pyoject by March 24, 1974. The borrower, Sleepy Hollow 
Lake, Inc., failed to meet such completion date and 
defaulted on the Loan and its obligations under the 
Mortgage. Mechanics liens have been filed against the 
project totaling approximately $1,811,000. The plight of 
Sleepy Hollow Lake is described in the October 19, 1974 
New York Times article annexed hereto as Exhibit ‘B’’. 


9. Certain of the mechanic's lienors have instituted a lien 
foreclosure proceeding in which priority is claimed over 
DM1t’s Mortgage specifically by reason of failure to file the 
building loan agreement of record. I have been advised by 
counsel that such filing is required by Section 22 of the New 
York Lien Law in order for construction loan advances to 
have priority over mechanic’s liens. 


10. A title search has confirmed that the building loan 
agreement is not of record. It is that act or failure to act on 
the part of the USLife that has given rise tot he underlying 
action; and it is the injury being suffered by DMI result-ng 
from such act that has created the need for this 
application. Upon information and belief USLife’s failure 
to file the building loan agreement constitutes negligence 
and because of the failure of USLife to file the building 
loan agreement DMI is without legal defense to the claims 
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of mechanic's lienors to priority over advances made for 
construction under the Mortgage. 


11. Because of this, DMI is unable to eliminate the 
mecinanic’s liens by foreclosure of the Mortgage, and 
additional funds cannot be advanced for completion of the 
Project at this time without subordination of such advances 
to mechanic's liens. Thus, the Project cannot be completed 
in fulfillment of obligations to individual lot purchasers so 
long as the liens remain unsatisfied. In addition, because of 
liens, lots contracted for cannot be conveyed with 
marketable title to individual purchasers as required by the 
Offering Statement filed with the New York Secretary of 
State. 


12. Because of the default under the Loan, the filing of 
mechanic’s liens, and receipt of numerous complaints from 
lot purchasers, the New York Secretary of State has 
declared a trust with respect to contract payments made by 
certain lot purchasers. Unless construction is promptly 
recommenced, the New York Secretary of State also has 
threatened to impose a receivership of the Project pursuant 
to Section 339(c) of the Real Property Law. In the event the 
Secretary of State imposes a receivership, years of litigation 
probably will ensue, and this inevitably will result in the 
project's ceasing to be viable as a land sales project. 


13. In the event the mechanic’s liens are not discharged 
so that construction can be quickly resumed, lot purchasers 
may cease making payments under their non-recourse 
contracts, also with the result that the project will become 
unviable as a land sales project. A number of lot 
purchasers already have ceased making payments. See, for 
example, Exhibit “C’’. 


14. In either of the foregoing events, the interests of the 
Lenders in the project would be irreparably damaged, and 
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millions of dollars of down payments, 


eee 


15. As a real estate investment trust, DMI has 
encountered difficulties ir. 2x1sting economy, of which 
the Court is requested to ‘«<v judicial notice. DMI has 
experienced severe liquidity  roblems and is dependent on 
its bank lines of credit for operating funds. DMI has found 
it necessary to create substantial loss reserves, and the 
equity of its shareholders has been reduced. DMI’s lenders 
have restricted i. in the making of investments. The 
financial condition of DMI and its outlook for the near 
future can best be described as extremely serious. 


16. The inability to utilize the Sleepy Hollow Lake 
project for land sales purposes would drastically affect tne 
value of such property and thus the value of the Loan to 
DMI. Were the project not to be carried forward for land 
sales purposes the land value could be reduced from in 
excess of $25,000,000, on a fully developed basis, down to 
approximately $1,20,000 which the property has recently 
been appraised at as raw land. In light of existing claims 
and mechanic’s liens, this probably would require DMI to 
take a loss with respect to its entire investment in the 
project. 

17. Taking such a ioss could have a significant adverse 
impact on DMI, its relationship with its banks and 
shareholders, and its ability to operate. The importance of 
this project to DMI is evidenced by its willingness, 
notwithstanding the numerous defaults and problems, to 
make available additional funds for the purpose of 
completing work, preserving the project for land sales 
purposes, and ultimately recovering its investment. 
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18. The only hope for preservation of Sleepy Hollow Lake 
and the economic interests of all involved, including those 
approximately 1200 families who have invested their 
savings in homesites, is by immediate completion of the 
project. dut until the mechanic’s liens which stolidly sit in 
front of DMI’s mortgage are removed and discharged by 
way of bonding, payment or settlement, completion of the 
project cannot adequately proceed. 

19. DMi obtained title insurance from USLife for 
protection against the very situation which has arisen: the 
tuing of mechanics lies creating a cloud of title and 
interference with performance of construction. The Policy 
imposes a relationship upon the parties which requires 
USLife to act in good faith in defending the intere .t of DMI 
and in restoring the priority of the Mortgage. 


20. DMI has requested that USLife fulfill its obligations 
to defend DMI's interest by bonding or discharging all 
liens immediately. As shown in Exhibit “D” hereto, the 
response of USLife has been to insist upon its rights under 
the Policy to litigate with mechanics lienors their claims of 
priority over the Mortgage. 


21. Under the circumstances, such litigation would serve 
only to introduce further harmful delay, and to maximize 
the judgment and interest payable to lienors. On 
information and belief, because of the failure of USLife to 
file the building and loan agreement, such litigation would 
be futile. 


22. DMI has offered to use its own liabilities and 
resources to attempt to mitigate damages and remove the 
mechanic’s liens by settling and making payments to 
mechanic's lienors as reasonably may be necessary. 
‘owever, a boilerplate clause in the Policy prevents DMI 
from taking such action without the written consent of 
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USLife. As also shown in Exhibit “D"’, USLife has refusea 
such consent and has advised DMI that the cost of any 
settlements made by DMI shall not be recoverable under 
the Policy. 


23. Not only has USLife failed and refused to defent the 
interest of DMI in good faith by payment, bonding, 
settlement or other discharge of mechanic’s liens, but 
USLife also has insited upon defending the action with a 
reservation of liability. is title insurance does not 
provide DMI with an unqualified defense in this vitally 
important matter, it should be permitted to defend its own 
interests, without prejudice to its right s under the Policy. 


24. The indifference of USLife to this situation which 
affects not only DMI, but approximately 1200 members of 
the public; its failure to carry out its cor tractual 
obligations; and its callous disregard for its own negligent 
act, threaten DMI with unretreivable loss of its total 
investment at Sleepy Hollow and imminent disaster far in 
excess of the face amount of the $5,000,000 policy. Such 
indifference is in stark contrast to the reputation for 
competence and experience which USLife holds out to the 
public in its advertising: “Smooth Se'‘ling with an 
Experiencec Crew.” (See Exhibit ‘‘E’’ hereto.) It should be 
noted that DMI’s potential claims against USLIfe for 
consequential damages in this action could exceed the 
entire capital, surplus and statutory premium reserves of 
USLife, as shown on Exhibit “F’’ hereto. 


25. For the foregoing reasons, it is imperative that this 
court issue a prelimirary injunction directing USLife to 
immediately bond or discharge all liens; 
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lien action, and to pursue such defense by making 
settlement with mechanic's lienors by payment of such 
Sums as may be necessary, not exceeding the amount of 
liens filed and interests and costs due, without prejudice to 
its rights under the Policy. 


26. Unless such a determination is given immediately, 
DMI will be irreparably damaged, in that if it goes forward 
and settles with mechanic's lienors on its own, it may 
forego the benefits of title insurance to which it is entitled 
pursuant to the terms of the Policy; and if it waits for the 
Detendant to futilely litigate the issue of the priority of the 
Mortgage with mechanic’s lienors, such liability will be 
maximized, and in the interim the project will be in dire 
jeopardy for the reaso-'s above set forth. 

27. This application is being brought on by an Order to 
Show Cause because pressure from the Secretary of State as 
detailed herein, does not give us sufficient time to make a 
motion. No previous application for this relief has been 
reques.ed in this Court or in any other Court of any other 
jurisdiction. 


[Sgd] Bernie O. Snoddy 


SWORN TO ¢ND SUBSCRIBED before me this 19th 
day of June, 1975 


[Sgd] Notary <, State of Florida 
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EXHIBIT A 


September 28, 1971 


Inter-County Title Guaranty and Mortgage Company 
90 State Street 
Albany, New York 


Attention: Frank Landry 


Re: Twelve Million ($12,000,000.00) Dollar Loan to Sleepy 
Hollow Lake, Inc.—Greene County, New York, DMI 
Contract No. 2222—Your Preliminary Certificate and 
Binder No. 32-1207 & 0 


Gentlemen: 


This letter and the enclosed document are being delivered to 
you in escrow pursuant to the instructions contained herein. 


Accompanying the original of this letter is the executed 
‘,ortgage securing the above referenced loan, which was closed 
this day in Buston, Massachusetts, in which loan Diversified 
Mortgage Investors is the Lender and Sleepy Hollow Lake, Inc. 
is the Borrower. The loan is represented by a Promissory Note in 
the face amount of $12,000,000.00, which Note has been 
executed and delivered to Diversified Mortgage Investors by the 
borrower. The accompanying Mortgage secures the repayment 
of the aforesaid Note, and, when recorded, should be a first, 
prior and superior Mortgage lien on the property described in 
the mortgage, subordinate only to purchase money mortgages 
tetalling $1,114.780. on 574.07 acres, as described in your letter 
of instructions from the Borrower delivered to you 
simultaneously with this letter. 

You are authorized and requested to record the Mortgage in 
the appropriate public records of Greene County, New York, 
when you are in position to assure that you will issue your 
Mortgagee’s Policy 21 N.Y.B.T.U. Form No. 100 D (6170) of 
title insurance upon the following terms and conditions: 


1. The amount of the policy shall be $5,000,000.00, with an 
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endorsement to insure coverage not to exceed $12,000,000.00 
upon receipt of applicable premiums and proof of no intervening 
liens or encumbrances. 


2. The insured will be Diversified Mortgage Investors, a 
Massachusetts business trust. 


3. The description of the property will be that contained in the 
Mortgage. 

4. The fee simple absolute title to the property shall be vested 
in Sleepy Hollow Lake, Inc., a New York corporation. 


S. The oaly exceptions pe .1itted in the policy shall be as 
follows: 

a. Those included in the avove reference binder identified as 
Schedule B, items numbered 1., 3.,4., §., 6., 7A through 7.0., 
and 7.BB. 


b. The purchase money mortgages attached hereto. 
c. Printed exceptions in the policy. 


6. Initial disbursement to you shall be $2,251,601.71, which 
shall be used by you as instructed by the Borrower in its letter of 
instruction delivered simultaneously with this letter. 


In addition to the above, the loan will be charged an ad- 
ditional $385,000.00, representing fees and a discount due to or 
paid by the Lender, so that the total principa’ balance on the 
loan at initial disbursement will be $2,636,601.71. Subsequent 
disbursements and advances .will be paid pursuant to the Loan 
Agreement, a copy of which will be furnished to you upon 
request. Diversified Mortgage Investors will require en- 
dorsements to the policy as additional disbursements and ad- 
vances are made, increasing the coverage and showing no ad- 
c'zional liens. 


7. Disbursement of funds will be to the escrow account of 
Inter-County Title Guaranty and Mortgage Company, account 
number 11016564, at the National Commercial Bank and Trust 
Company, 80 State Street. Albany, New York. 
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8. All expenses of closing including, but not limited to, 
recording fees, documentary stamps, title insurance premiums 
and applicable taxes and assessments shall be paid by the 
borrower. 


9. Initial disbursement funds will be forthcoming from the 
First National Bank of Boston, Boston, Massachusetts, upon 
your telegraphic advice that you have in your possession all 
documents necessary to insure that Diversified Mortgage In- 
vestors will have the lien referred to above and to permit Inte: 
County Title Guaranty and Mortgage Company to issue the titic 
insurance policy in accordance with the requirements specified 
above. The initial disbursement funds are to be received and 
held by you in e+~ ov until you have recorded the Deed of Trust 
and have issuc title policy, and upon your telegraphic 
advice that the ‘orc oing has heen accomplished. 


10. Subsequent disbursements to be made to you will be based 
upon additional written instructions. 


11. If the initial funds are credited to your account as 
aforesaid and any amouni remains undisbursed ior any reason 
as of 12:00 noon, Eastern Daylight Savings Time on Thursday, 
September 30, 1971, or earlier if directed by the borrower, the 
amount remaining undisbursed shall be returned immediately to 
the account of Diversified Mortgage Investors at the First 
National Bank of Boston, Boston, Massachusetts. 


12. Interest on the loan proceeds will commence on the day 
the funds are transferred from Diversified Mortgage Investors’ 
account at the First National Bank of Boston, Boston, 
Massachusetts, regardless of the time they may actually be made 
available to or on behalf of the borrower. 


13. Any amendments to these instructions will be handled by 
telegraphic or written advice from Diversified Advisors. Inc. 


Please notify the undersigned by telephone (Area Code 305, 
Telephone Number 667-6417), followed by telegraphic advice, 
when you are ready to request the funds as specified above, and 
when the funds have been disbursed, the Deed of Trust has been 
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recorded and the policy issued. The issued policy and the 
recorded Deed of Trust with a filing dated thereon should be 
mailed to the undersigned in care of Diversified Advisors, Inc., 
Post Office Box 2195, Coral Gables, Florida 33134. 


Under no circumstances are you to disburse any of the loan 
proceeds until you are satisfied that Diversified Mortgage In- 
vestors will have the lien evidenced by the aforesaid Deed of 
Trust, and that the Deed of Trust has been recorded and that the 
title policy has been issued, all in accordance with the foregoing 
instructions. 


Sincerely, 


J.S. Robinson, Counsel 
JSR 
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POLICY OF TITLE INSURANCE 


IN CONSIDERATION OF the payment of its charges for the 
examination of title and i. promised for insurance, insures the 
within named insured against al! loss or damage not exceeding 
the amount of insurance stated herein and in addition the costs 
and expenses of defending the title, estate or interest insured, 
which the insured shall sustain by reason of any defect or defects 
of title affecting the premises described in Schedule A or ef- 
fecting the interest of the insured therein as herein set forth, or 
by reason of unmarketability of the title of the insured to or in 
the premises, or by reason of liens or incumbrances affecting 
title at the date hereof, or by reason of any statutory lien for 
labor or material furnished prior to the date hereof which has 
now gained or which may hereafter gain priority over the interest 
insured hereby, or by reason cf a lack of access to and from the 
premises, exception all loss and damage by reason of the estates, 
interests, defects, objections, liens, incumbrances and other 
matters set forth in Schedule B, or by the conditions of this 
policy hereby incorpo-ated into this contract, the loss and the 
amount to be ascertéi* ed in the manner provided in said con- 
ditions and to be payable upon compliance by the insured with 
the stipulations of said conditions, and not otherwise. 


IN WITNESS WHEREOF, USLIFE TITLE INSURANCE 
COMPANY of New York has caused this policy to be signed and 
sealed on its date of issue set forth herein. 

s/ Stanton S. Roller 
President 

s/ John A. -Albert 
ATTEST: Secretary 

s/ Frank H. Landing 
Validating Officer or Agent 
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Name of Insured DIVERSIFIED MORTGAGE INVESTORS, 
a Massachusetts Business Trust 
Policy No. A 66070 


Amount of Insurance 
FIVE MILLION DOLLARS ($5,000,000.00) 


The esta’ or interest insured by this policy is Date of Issue 
9/29/71 

a mortgagee vested in the insured by means of a mortgage in the 
original principa! sum of $12,000,000.00 executed by Sleepy 
Hollow Lake, Inc. to the Insured, D. 9/28/71 and R. 9/29/71 in 
the Office of the County Clerk of Greene County, State of New 
York in L. 3 of Mortgages at page 386. 


Sleepy Hollow Lake, Inc. acquired title to premises described in 
Schedule “A” herein, in fee simple, by virtue of the deeds of 
record made to it by the following grantors: 


Schedule A See Annexed Rider Number 1 

The premises in which the insured has the estate or interest 
covered by this policy is described on the description sheet 
annexed. 


Schedule B 

The following estates, interests, defects, objection to title, liens 
and incumbrances and other matters are excepted from the 
coverages of this policy: 


1. Defects and incumbrances arising or becoming known after 
the date of the policy, except as herein provided. 


2. Consequences of the exercise and enforcement or prompted 
enforcement of any governmental war or police powers over the 
premises. 


3. Zoning restrictions or ordinances imposed by any govern- 
mental body. 


4. Judgments against the insured or estates, interests, defects, 
objections, liens or incumbrances created, suffered, assumed or 
agreed to, by or with the privity of the insured. 
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5. Title to any property beyond the lines of the premises, or title 
to areas within or rights or easements in any abuttiny streets, 
roads, avenues, lanes, ways or waterways, or the right to 
maintain therein vaults, tunnels, ramps or any other structure or 
improvement, unless this policy specifically provides that such 
titles, rights, or easements are insured. Notwithstanding any 
provisions in this paragraph to the contrary, this policy unless 
otherwise excepted, insures the ordinary rights of access and 
egress belonging to abutting owners. 


6. Compliance by the building or other erections upon the 
premises or their use with Federal, State, and Municipal laws, 
regulations and ordinances. 


7. Title to any personal property, whether the same be attached 
to or used in connection with the premises or otherwise. 


8. Mortgage in the original principal sum of $206,300.00 
executed by Sleepy Hollow Lake, Inc. to Wladimir Zarski, dated 
and recorded 9/29/71 in L. 389 Mp. 341. (Affects 24.13 acres of 
the 29.13 acres conveyed by Wladimir Zarski and Lisbeth Zarski 
to Sleepy Hollow Lake, Inc. by deed dated 8/23/71 and recorded 
9/29/71 in L. 455, p. 298). 


9. Mortgage in the original principal sum of $206,300.00 made 
by Sleepy Hollow Lake, Inc. to Antonina Zarski, dated and 
recorded 9/29/71 in L. 389, Mp. 31 (Affects 24.13 acres of the 
29.13 acres conveyed by Antonina Zarski to Sleepy Hollow Lake, 
Inc. by deed dated 8/20/71 and recorded 9/29/71 in L. 4 p. 
267). 


10. Mortgage in the original principal sum of $272,950.00 
executed by Sleepy Hollow Lake, Inc. to Nunzi Tufano, as 
Executor of the Last Will and Testament of Mamie Tufano, 
a/k/a Monica Tufano and Domenica Tufano, D. 9/23/71 and 
R. 9/29/71 in L. 389, Mp. 335. (Affects $4.51 acres of the 72.59 
acres which were conveyed by Nunzi Tufano’ to Sleepy Hollow 
Lake, Inc. by deed dated 9/23/71 and recorded 9/29/71 in L. 
45S, p. 295). 


11. Mortgage in the original principal sum of $70,100.00 


24 


executed by Sleepy Hollow Lake, Inc. to Tony Kalik and 
Elizabeth Katasik, dated and recorded 9/29/71 in L. 389, Mp. 
321. (Affects $8.13 acres of the 94.24 acres which were conveyed 
by Tony Kalik and Elizabeth Katasik to Sleepy Hollow Lake, 
Inc. D. 9/$7!7$ and R. 9/29/71 in L. 455, p. 279.) 

12. Mortgage in the original principal sum of $31,360.00 
executed by Sleepy Hollow Lake, Inc. to Vito Cucchiara and 
Angelina Cucciara, his wife, dated and recorded 9/29/71 in L. 
389, Mp. 316. (Affects 31.25 acres of 41.63 acres conveyed by 
Vito Cucchiara and Angelina Cucchiara, his wife, to Sleepy 
Hollow Lake, Inc. by deed dated 
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Endorsement 
Attached to and made a part of USLIFE TITLE INSURANCE 
COMPANY of New York 


Policy No. A-66070 
Said policy is hereby amended as follows: 
The name of the insureds is hereby changed as follows: 


Diversified Mortgage Investors, a Massachusetts 
Business Trust, and Continental Mortgage Investors, a 
Massachusetts Business Trust, as their interests may 
appear. 

Nothing herein contained shall be construed as extending or 

changing the effective date of said policy, unless otherwise 

expressly st»ted. 

Signed and sealed this 20th day of March, 1973 

By 

s/ Stanton S. Roller 

President 

Attest: 

s/ John A. Albert 

Secretary 


tb 
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Countersigned 

s/ Edward Chertowsky 

Agent 

1. Anthony Puglisi and Anthony M. Puglisi, D. 8/16/71, R. 
9/29/71 in L. 45S. p. 340. 

2. Attilio G. Puglisi, D. 9/20/71, R. 9/29/71 in L. 455, p. 345. 
3. Viola Hearning, D. 9/22/71, R. 9/29/71, L. 455, p. 264. 

4. John God, D. 9/23/71, R. 9/20/71, L. 455, p. 351. 


5. Wladimir Zarski and Lisbeth Zarski, his wife, D. 8/23/71, R. 
9/29/71 in L. 455, p. 298. 


6. Antonina Zarski, D. 8/20/71, R. 8/29/71 in L. 455, p. 267. 


7. Paul Petalas and Concetta Petalas, his wife. D. 9/21/71, R. 
9/29/71 in L. 455, p. 353. 


8. Munzi Tufano, Ex:cutor of the Estate of Mamie Tufano 
(a/k/a Monica and Dominica Tufano), D. 9/23/71, R. 9/29/71 
in L. 455, p. 2985. 


9. James M. Cannon and Cherie D. Cannon, his wife, D. 
9/25/71, R. 9/29/71 in L. 455, p. 337. 


10. William Hof~an and Natalia Hofman, his wife, D. 9/24/71, 
K. 9/29/71 in L. 455, p. 356. 


11. Oldrich Sklibe and Helen R. Sklibe, his wife, D. 9/24/71, 
R. 9/29/71 in L. 455, p. 331. 


12. Tony Kalik and Elizabeth Katasik, D. 9/17/71, R. 9/29/71 
in L. 455, p. 279. 


13. Paul Hromek, D. 9/17/71, R. 9/29/71 in L. 455, p. 328. 


14. Victor Blom, Jr. and Dorothy S. B'om, R. 9/17/71, R. 
9/29/71 in L. 455, p. 325. 


1S. Rudolph Sinay, D. 9/22/71, R. 9/29/71 in L. 455, p. 322. 


16. Chester Skrynski and Anne Lies Skrynski, his wife, D. 
9/13/71, R. 9/29/71 in L. 455, p. 319. 


17. Vito Cucchiara and Angelina Cucchiara, his wife, D. 
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9/15/71, R. 9/29/71 in L. 45S, p. 270. 


18. Lewis P. Bush and Emma L. Bush, his wife, D. 9/24/71, R. 
9/29/71 in L. 455, p. 310. 


19. Lewis P. Bush and Emma L. Bush, his wife, D. 9/24/71, R. 
9/29/71 in L. 455, p. 307. 


20. John R. Focht, D. 9/17/71, R. 9/29/71 in L. 455, p. 363. 
21. John R. Focht, D. 9/17/71, R. 9/29/71 in L. 455, p. 361. 
22. John Kryzan, D. 9/13/71, R. 9/29/71 in L. 422, p. 302. 


23. Karl Heinz Roth and Ellen Christian Roth, his wife, D. 
9/22/71, R. 9/29/71 in L. 455, p. 316. 


24. Henry Roth, D. 9/21/71, R. 9/29/71 in L. 455, p. 276. 
25. Earl F. Morgan, D. 9/20/7., &. 9/29/71 in L. 455, p. 312. 


26. Ralph L. Allen and Verna A. Allen, D. 9/16/71, R. 9/29/71 
in L. 455, p. 366. 


27. Augustin Maslowsky and Emilie Maslowsky, his wife, D. 
9/13/71, R 9/29/71 in L. 455, p. 261. 


AMENDED RIDER “‘B“ — (CONTINUED) 


13. Mortgage in the original principal sum of $45,000.00 
executed by Sleepy Hollow Lake, Inc. to John Napeth, dated and 
recorded 9/25/71 in L. 389, Mp. 348. (Affects 52.79 acres, more 
or less, of 86.57 acres, more or less, conveyed by John Mryzen to 
Sleepy Hollow Lake, Inc. by deed dated 9/13/71 and recorded 
9/29/71 in L. 455, p. 302.) 


14. Mortgage in the original principal sum of $82,500.00 
executed by Sleepy Hollow Lake, Inc. to Henry Rath, dated and 
recorded 9/29/71 in L. 389, Mp. 327. (Affects 55.45 acres, more 
or less, out of 91.61 acres, more or less, conveyed by Henry Rath 
to Sleepy Hollow Lake, Inc. by deed dated 9/21/71 and recorded 
9/29/71 in L. 455, p. 276. 


15. Mortgege in the original principal sum of $200,000.00 
executed by Sleepy Hollow Lake, Inc. to Ralph L. Allen and 
Verna A. Allen, D. 9/16/71 and R. 9/29/71 in L. 389, Mp. 374. 
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(Affects 280.18 acres, more or less _f 406.01 acres conveyed by 
Ralph L. Allen and Verna A. Alien to Sleepy Hollow Lake, Inc., 
D. 9/16/71 and R. 9/21/71 in L. 455, p. 366. 


16. Restrictive Covenants, Easements, Agreements anil Con- 
sents, L. 378, p. 577, L. 387, p. 83; L. 348, p. 64; L. 249, p. S44; 
L. 249, p. 552. 


Right of Way, L. 437, p. 785; L. 256, p. 88; L. 410, p. 713; L. 
354, p. 437; L. 256, p. 87; L. 251, p. 46; L. 175, p. 376; L. 286, 
p. 346. 


Reservation of Burying Ground, L. 264, p. 441. 


Easements, L. 286, p. 345; L. 232, p. 311; L. 286, p. 344; L. 
176, p. 323; L. 175, p. 375; L. 259, p. 315; L. 256, p. 119; L. 
284, p. 583; L. 254, p. 368; L. 348, p. 568; L. 395, p. 503; L. 
176, p. 281; L. 175, p. 374; Lz 291, p. 503; L. 248, p. 502; L. 
260, p. 10. 

Easements, dated 1/6/71, recorded 5/24/71, L. —~, p.——. 


Highway Easements, L. 273, p. 394; L. 284, p. 31; L. 291, p. 
483. 


Oil, Gas and Mineral Lease, L. 248, p. 486; L. 281, p. 108; L. 
175, p. 370; L. 248, p. 486; L. 376, p. 140; L. 393, p. 401; L. 
281, p. 519; L. 260, p. 43; L. 248, p. 482; L. 175, p. 367; L. 282, 
p. 427; L. 254, p. 91. 


Spring Rights, L. 201, p. 325; L. 175, p. 369; L. 175, p. 370; L. 
204, p. 319. 


Pipeline Easements, L. 383, p. 511; L. 383, p. 512. 


17. Survey Reading—Premises are vacant lands with an east- 
west pipeline crossing property on the south end, a burial ground 
in the northeast portion. Exact location of Murderer’s Creek is 
not shown. Partial location of another creek is shown in the 
northeasterly corner of Parcel 1. Refers to Map 2S-B for bearings 
and distances around pe-imeter of Parcel 2 of the five parcels 
shown which are divided by several roads as shown on a survey 
made by Myrick and Chevalier dated August, 1971 and entitled 
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“Property Perimeter of Sleepy Hollow Lake’’, Greene County, 
New York. 


18. The amount of acreage is not insured. 


19. Unrecorded leases, if any. 

Right of tenants and persons in possession. 

Lease held by Herbert R. Kalleck, Jr. (Affects premises conveyed 
by Anthony Puglisi and Attilio Puglisi in L. 455, p. 340 and L. 
455, p. 345) 


20. Rights, if any, in favor of any electric light or telephone 
company to maintain guy wires extending from said premises to 
poles located on the roads on which said premises abut, but 
policy will insure, however, that there are no such agreements of 
record in connection therewith, except as may be shown herein. 


21. Underground cncroachments and easements, if any, in- 
cluding pipes and drains and such right as may exist for entry 
upon said premises to maintain and repair the same. 


22. Riparian rights, if any, in favor of the premises herein are 
not ‘sured. 


23. Rights of others to drain through creeks or streams, if any, 
which cross premises and the natural flow thereof ar. excepted. 


24. No title is insured to so much of the premists herein 
described as constitutes the burial ground and the right of way to 
reach the same. There may be bodies or remains of deceased 
persons interred therein and there are or may be rights and 
easements in favor of others to maintain and visit said burial 
ground and to inter bodies and remains therein or to remove 
bodies and remains therefrom. Sai! burial ground and the right 
of way to reach the same were recited in a certain deed dated 
5/29/33, recorded 6/7/33 in L. 264, p. 441 made by Whitehead 
Brothers Company to Tony Kalik and Elizabeth Katasik, as 
joint tenants. 


2S. Pending disbursement of the full proceeds of the loan 
se sured by the mortgage described herein, the policy will insure 
only to the extent of the amount actually disbursed plus interest 


accrued thereon but increases as disbursements are made in 
good faiti. and without knowledge of any defects in, or objections 
to, the title up » the face amount of the policy and in accordance 
with the terms hereof. Title shall be continued down to the cate 
of each disbursement and the Company shall furnish to the 
motigagee a continuation report, stating whether, since the 
dated hereof or since the date of the last preceding continuation 
report, any liens or encumbrances have been recorded, whether 
any taxes which have becon.< due and payable have been paid, 
whether the redated survey reveals any variations, en- 
croachments or violations of .t back arid whether there are any 
additional title exceptions or objections. 


26. The amount of insurance under the terms of this policy is 
limited to $5,000,000.00. If the amount of insurance is desired to 
be increased at any particular time, same will become effective 
only upon the payment of additional premiums in accordance 
with the existing insurance rate schedule and will be subject to 
any stateof .*. revealed by a continuation of the examination 
of title and th. pnysical inspection report to such date. 
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CONDITIONS OF THIS POLICY 


1, Definitions 

(a) Wherever the tern “insured” is used in this policy .. includes those who succeed to 
the interest of the insured by op ‘ation of law including, without limitation, heirs, 
distributees, devisees, survivors, personal representatives, next of kin or corporate 
successors, as the case may be, and those to whom the insured has assigned this policy 
where such assigninent is permitted by the terms hereof, and whev-ever the term “‘in- 
sured” is used in the conditions of this policy it also includes the attorneys and agents of 
the “insured.” 

(b) Wherever the terin “this company’ * » 2d in this ; olicy it means USLIFE TITLE 
INSURANCE COMPANY of Ne» Yor 

(c) Whever the terrn “‘final determination” or ‘‘finally determined” is used in this policy, 
it means the final determination of a court of competent jurisdiction after disposition of 
all appeals or after the time to appear has expired. 

(d) Whever the term “the premises” is used in this policy, it means the property insured 
herein as described in Schedule A of this policy including such buildings and im- 
provements thereon which by law constitute real property. 

(e) Wherever the term “recorded” is used in this policy it means, unless otherwise in- 
dicated. recorded in the office of the recording officer of the county in which property 
insured herein lies. 


2. Defense and Prosecution of Suits 

(a) This company will, at its own cost, defend the insured in all actions or proceedings 
founded on a claim of title or incumbrances not excepted in this policy. 

(b) This company shall have the right and may, at its own cost, maintain or defend any 
action or proceeding relating to the title or interest hereby insured, or upon or under any 
covenant or contract relating thereto which it considers desirable to prevent or reduce 
loss hereunder. 

(c) In all cases where this policy requires or perinits this company to prosecute or defend, 
the insured shall secure to it the right and opportunity to maintain or defend the action or 
proceeding, and all appeals froin any determination therein, and give it all reasonable 
aid therein, and hereby permits it to use therein, at its option, its own name or the name 
of the insured. 

(d) The provisions of this section shall survive payment by this company of any specific 
joss or payment of the entire arnount of this policy to the extent that this company shall 
deem it necessary in recovering the loss from those who may be liable therefor to the 
insured or to this company. 


3. Cases Where Liavility Arises 

No claim. for damages shall arise or be maintainable under this policy except in the 
following cases: 

(a) Where there has been a final determination under which the insure: may be 
dispossessed, evicted or ejected from the premises or frorn some part or undivided share 
or interest therein. 

(b) Where there has been a final determination adverse to the title, upon a lien or in- 
cumbrance not excepted in this policy. 

(d) Where the insured shall have contracted in good faith in writing to sell the insured 
estate or interest, or where the insured estate has been sold for the benefit of the insured 
pursuant to the judginent or order of a court and the title has been rejected because of & 
defect or incumbrance not excepted in this policy and there has been a final deter- 
mination sustaining the objection to the title. 

(4) Where the insurance is upon the interest of a mortgagee and the mortgage has been 
adjudged by a final determination to be invalid or ineffectual to charge the insured’s 
estate or interest in the premises, or subject to a prior lien or incumbrancr not excepted 
in this policy; or where a recording officer has refused to accept from the insured a 
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satistaction of te insured mortgage and there has been a final determination sustaining 
the retusal becay e of a defect in the title to the said mortgage. 

(e) Where the * sured shall have negotiated a loan to be made on the security of 4 
mortgage On the insured's estate or interest in the premises and the title shall have been 
rejected by the proposed lender and it shall have been finally determined that the 
rejection of the title was justified because of a defect or incurmbrance not excepted in this 
policy 

(f) Where the insured shall have transferred the title insured by an instrument containing 
covenants in regard to title or warranty thereot and there shall have been a final deter- 
mination on any of such covenants or warranty, against the insured, because of a defect 
or incurmbrance not excepted in this policy 

(g) Where the insured estate or interest or a part thereof has been taken by con- 
demnation and it has been finally determined that the insured is not entitled to a full 
award tor the estate or interest taken because of a defect or incumbrance not excepted in 
this policy 


No claiin tor daimages shall arise or be maintainable under this policy (1) if this company, 
after having received notice of an alleged defect or incurnbrance, removes such defect or 
incuinbrance within thirty days after receipt of such notice; or (2) for liability voluntarily 
assuined by the insured in settling any claim or suit without the written consent of this 
company 


4. Notice of Claim 

In case a purchaser or proposed morigage lender raises any question as to the sufficiency 
of the title hereby insured, or in case actual knowledge shall come to the insured of any 
claim adverse to the title insured hereby, o7 in case of the service on _. receipt by the 
insured of any paper, or of any notice, suinmons, process or pleading in any action or 
proceeding, the object or effect of which shall or may be to impugn, attack or call in 
question the validity of the title hereby insured, the insured shall promptly notify this 
company thereof in writing at its rnain office and forward to this cormpany such paper or 
such notice, summons. process or pleading. Delay in giving this notice and delay in 
forwarding such paper or such notice, summons, process or pleading shall not affect this 
company’s liability if such failure has not prejudiced and cannot in the future prejudice 
this company. 


5. Payment of Loss 
(a) This company will pay in addition to the loss, all statutory costs and allowances 
imposed on the insured in ntigation carried on by this company for the insured under the 
terms of this policy. This cornpany shall not be liable for and will not pay the fees of any 
counsel or attorney einployed by the insured 

(b) In every case where claim is mmade for loss or damage th*s company (1) reserves the 
right to settle, at its own cost, any claim or suit wh’ch may involve liability under this 
policy; or (2) may terminate its liability hereunder by p.ying or tendering the full amount 
of this policy; or (3) may, without conceding liability, deimand a valuation of the insured 
estate or interest, to be made by three arbitrators or any two of them, one te be chosen by 
the insured arid one by this company, and the two thus chosen selecting an umpire. Such 
valuation, less the asnount of any incurmbrances on said insured estate and interest not 
hereby insured against, shall be the extent of this company’s liability for such claim and 
no right of action shall accrue hereunder for the recovery thereof until thirty days after 
notice of such valuation shall have been served upon this company, and the insured shall 
have tendered a conveyance or assignment of the insured estate or interest to this 
company or its designee at such valuation, diminished as aforesaid. The foregoing option 
to fix a valuation by arbitration shall not apply to a policy insuring a mortgage or 
leasehold interest 

(c) Liability to any collateral holder of this policy shall not exceed the arnount of the 
pecuniary interest of such collateral holder in the prernises 
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(d) All payments made by this company under this policy shal! reduce the amount hereof 
pro tanto except (1) payments inade for counsel fees and disbursements in defending or 
prosecuting actions or proceedings in behalf of the insured and for statutory costs and 
allowances imposed on the insured in such actions and proceedings, and (2) ir the insured 
is a inortgagee, payments made to satisfy or subordinate prior liens or incumbrances not 
set forth in Schedule B. 

(e) When liability has been definitely fixed in accordance with the conditions of this 
policy, the ioss or darnage shall be payable within thirty days thereafter. 


6. Co-Insurance and Apportionment 

(a) In the event that partial loss occurs after the insured rnakes as improvement 
sequent to the date of this policy, and only in that event, the insured becomes a co-insurcr 
to the extent hereinafter set forth 

If the cost of the improvement exceeds twenty per centum of the amount of this policy, 
such proportion only of any partial loss established shall be borne by the company as one 
hundred twenty per centuin of the armount of this policy bears to the sum amount of this 
policy and the arnount expended for the improvernent. The foregoing provisions shall not 
apply to costs and attorneys’ fees incurred by the company in prosecuting or providing for 
the defense of actions or proceedings in behalf of the insured pursuant to the terms of this 
policy or to costs imposed on the insured in such actions or proceedings, and shall apply 
only to that portion of losses which exceed in the aggregate ten per cent of the face of the 
policy. 

Provided, however, that the foregoing co-insurance provisions shall not apply to any loss 
arising out of a lien or incurnbrance for a liquidated arnount which existed on the date of 
this policy and was not shown in Schedule B; and provided further, such co-insurance 
provisions shall not apply to any loss if, at the time of the occurrence of such loss, the 
then vaiue of the premises, as so improved, does not exceed one hundred twenty per 
centuin of the ammount of this policy. 

(b) If the premises are divisible into separate, independent parcels, and a loss is 
established affecting one »\ more but not all of said parcels, the loss shall be computed 
and settled on a pro rata sis as if this policy were divided pro rata as to value of said 
separate, independent parcels, exclusive of iimprovements made subsequent to the date 
of this policy. 

(c) Clauses ‘(a)’ and ‘(b)” of this section apply to mortgage policies only after the in- 
sured shall have acquired the interest of the mortgagor 

(d) Clauses “(a)’’ and “*(b)” of this section apply to mortgage poues only after the 
insured shall have acquired the interest of the rnortgagor. 

(d) If, at the tire liability for any loss shall have been fixed pursuant to the conditions of 
this policy, the insured holds another policy of insurance covering the same loss issued 
any other company, this company shall not be liable to the insured for a greater 
proportion of th. loss than the ammount that this policy bears to the whole arnount of 
insurance held by the insuied, unless another method of apportioning the loss shall have 
been provided by agreernent between this compan: and the other insurer or insurers. 


7. Assignment of Policy 

If the interest insured by this policy is that of a mnortgagee, this policy may be assigned to 
and shall enure to the benefit of successive assignees of the mortgage without consent of 
this company or its endorsement of this policy. Provision is made in the rate manual of 
New York Board of Title Underwriters filed with the Superintendent of Insurance of the 
State of New York on behalf of this and other mernber companies for continuation of 
liability to grantees of the insured in certain specific circumstances only. In no cir- 
curnstance provided for in this section shall this company be deemed to have insured the 
sufficiency of the forrn of the assignment or other instrument of transfer or conveyance or 
to have assumed any liability for the sufficiency of any proceedings after the date of this 
policy. 
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8. Subrogution 

(a) This company shall to the extent of any peyment by it of loss under this policy, be 
subrogated to all rights of the insur:d with respect thereto. The insured shail execute 
such instruments as nay be requested to transter such rights to this company. The rights 
30 transterred shall be subordinate to any remaining interest of the insured. 

(b) It the insured is a mortgagee, this company’s right of subrogation shall not prevent 
wwe insured from releasing the personal liability of the obligor or guarantor or from 
releasing a portion of the premises from the lien of the mortgage or from increasing or 
otherwise modifying the insured mortgage provided such acts do not affect the validity or 
priority of the lien of the mortgage insured. However, the liability of this company under 
this policy shall in no event be increased by any such act of the insured. 


9. Misrepresentation 

Any untrue statement made by the insured, with respect to any material fact, or any 
suppression of or failure to disclose any material fact, or any untrue answer by the in- 
sured, to matenal inquiries before the issuance of this policy, shall void this policy. 


10. No Waiver of Conditions 

This company tnay take any appropriate action under the terms of this policy whether or 
not it shall be liable hereunder and shall not thereby concede liability or waive any 
provision of this policy 


11, Policy Entire Contract 

All actions or proceedings against this cormpany must be based on the provisions of this 
policy. Aay other action or actions or rights of action that the insured may have or may 
briny against this company in respect of other services rendered in connection with the 
issuance of this policy, shall be deerned to have merged in and be restricted to its terins 
and conditions 


12. Validation and Modification 

This policy is valid only when duly signed by a validating officer or agent. Changes may 
be effected only by written endorsement. If the recording date of the instruinents creating 
the incured interest is later than the .jicy date, such policy shall also cover intervening 
liens of incuinbrances, except real estate taxes, assessments, water charges and sewer 
rents 


USLIFE TITLE INSURANCE COMPANY of New York 
New York State Offices 


Albany County 
90 State Street, Albany, 12207 518-472-9161 Richmond County 
Bronx County 7 Hyatt Street, St. George, $.1. 10301 212-442-27 
371 East 14%h S$ reet, Bronx 10455 212-292-5200 Rockland County 

: 61 South Main Strest, New City 10956 
914-634-3612 212-292-1528 
Nassuu County Suffolk County 
. ,. 7 
170 Jericho Turnpike, Floral Park 11002 oar pot sy aso 11901 
516-354-8500 212-347-2010 vie ligt tices 

| Sullivan County 
New York County . - 
125 Maiden Lane, New York 10038 212.227.2709  '88 Broadway. Monticello 12701 914-794-2585 
Warren County 


Kings County 
135 Remsen Street, Brooklyn 11201 212-522-0777 


Orange County - * 
223 Main Street. Goshen 10924 914-294-0255-9301 13 South Street, Glens Falls 12801 518-793-4004 
Westchester County 

199 Main Street, White Plains 10601 
914-948-4040 212-824-0404 


Queens County 
90-24 loist Street, Jamaica 11432 212-739-4001 
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THE NEW YORK TIM 


, By HAROLD FABER | 
Special ta The New Ycric Tiss | 
COXSACh N. ¥., Oct. 17— 
For months last year and tha! 


year before, hundreds of buyers 


flocked to Sleepy Hollow. Lake! 
here, d by a 51 campaign 
that promised ond home in! 
the country n what it said 
was the larsest manmade re- 
cre tional } L in the tate | 
Today, the October. winds; 

{ 


swept leaves down the empty 


pment 


Wiere vacant lot 
coN ered with weeds surroun 
the 223-acre Jake. An occa 
al Workman's tri I 
brenking the silonce. j 


Hard times } 


Sleeny 


Hollow Lake 


of the an ) 

lo nt pr rt ts 

1s ha vic f 

slump, 

cost over-runs ane 

tic mana‘ nt that ran out of | 
money. gg 


kezmen = for} 
property purcha-| 


However, spo 
management, 
sers and investing 
in*erviews over the last t wo} 
weeks, ‘expressed confidenc ee 
that the £20 million proj 

ould that’ build- : 
| 
| 
| 


I 
companies, in| 


he refinanced, 
ing rhea Start up again and 
that the project. would be com- 
pleted > Pea gk | 

, But that « onfidence 1 was not 
reflected in the officlal reccyds| 
in t! . County Clerk's office in 
ue Greene County Courthouse 
in Catskill, five miles down the} 
aad from Sleepy Hollow. As of| 
today, 43 contractors’ lien fe] 
flecting unpaid _ bills © total hg | 

ore than $1.6-million, have; 

en filed arainst the develo-| 
ner, . 


1 
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TURDAY, CCTOPER 19, 1974 
Troubles Beset a Country-Home Project 


Behind that backdrop of un-{ 
aid contracts, negotiations are 


going on_ involving “creditors, 


the developer and two coving 
ying 


ige investing firms, for 
ft} 


off the liens and com eh the 
ids and water and sewer sys- 

tems of the pre ject. t 
Lawyers for the Office of the] 


wr 
secretary of State’ of New} 
York, which is responsible for! 
supervising the sale of subdi-| 
vided lands in the state, are} 
monitoring the negotiations, ac- | 


cording to a spokesman for that 
office in Aldany. 

Per the most interested 
_obse f the situatioh are 
, purchasers, most of 
them fiom the New York City 
metropolitan area, who signed 
contracts to buy lang and are 
paying monthly 


interest and 
amortization ch arges although 
they « 


annot build ho uses yet, 

‘ “We ha been told th at it 
will al It = s*ttled in a couple of 
weeks,” said Roy Graves, a re- 
tired financial counselor who is 
i aig of a committee set up 
to plotect the rights of the 
Property owners. “We look to 
the future. We think: our in- 
vestment is poing to be a pood 
one, be if the contractor has‘ 
temp rly run out of money,! 
It’s a aie ame—you know the 
Project is really 85 per cent 
complete rizght now.” ' 


1 ses have heen 
built and are being occupied on 
the \ ast tract of former fann- 
Jand) ‘The land, miles south 
of Abas: straddles the Cox-| 

sackia and Athens boundaries. | 
Four other thouses have been 
built but are not yet occupied, 
fi have ‘heen! 


five inodel houses 
completed and 22 other models 
ane under construction. | 


Project Began In 1972 y 
“We never zet Jonely,” Fran-| 
ces Nelson said, standing inj 
front of one of the occupied! 
, houses, which was built by her 
hushand, Arthur, a retired car- 
penier, “The neihbors come on} 
weekends to visit and our only 
prodiem is lack of a telephone.” | 
* When the project was an- 
nounced in 1972, it was pro- 
moted as 4 molel second-home- 
in-the-country community, with} 
the lake as its focus. There} 
were to have ben 2,400 houses! 
on plots averaging 12,500 
square feet, with a clubhouse, a 
marina, tennis courts, parks, 
swimming pools and a center 
for young people: * S$ 7, | 
4 The devoloper was Thomas 
A. Perine,: chairman of the 
toard and sole stockholder in 
United States Properties, Inc., 
which in turn owned ‘all the 
stock in Sleepy Hollow. Lake, 
Inc. Mr, Perine, who is 40 years! 
old, had developed similiar com- 
munities around Lakes in it 
nois, Indiana, Virginia and-Cali 
fornia. wh yp dei | 
a 


_. Lots Started at $6,900 


“It was amazing how people} 
_came up here,” said Harrison) 
Sauce, a local real-estate man; 
who once worked for Sleepy 
Hollow. “Even when there was) 
snow on the ground, people} 
came up and bought. There was 
a high-pressure sales effort 
that was very smooth, but peo-! 
ple got their money’s worth.’ 

The minimum Jot sold for! 
$6,900, with a large Iake-shore| 
property’ going’ as high as) 
$58,000. The average buyer 
paid 10 per cent down and got 
10 years to pay off the pur- 
chase price at a simple interest 
rate of 11.69 per cent. But he| 
did not_ receive title? w the 
property, and the right to build 
a house, until the full price 
was paid. About 165 purchasers) 
have paid in full, - 
. The tract. was divided into 
four units, with two of them} 


36 


containing 1,651 properties for! 
early saie. The remaining two 
units were to be developeu 
later. At the beginning, when 
the sales outlook was good, it! 
Was estimated that the income; 
from all the sites might exceed 
$30-millinn, 


| 
, When compieted, all the com-| 
mon pronerty 


including the 


The Now York Times/Oct. 19, 1974 ‘ 


7 @ i 


lake, the roads and the recrea-! 


tional facilities, , but not. the 
water and sewage systems, 
were to be turned over to e 
property” owners’ association, 
witn each property having one 
vote. The cost of operating and 
maintaining the cornmon prop- 
exty was estimated to be at| 
least $75 a yeer for each prep-| 
erly owner, - ‘ 

The company dammed up 
Murderer’s Creek, the stream 
that ran through the property| 
to the Hudson River, to create! 
the Jake. The cost, originally 
estimated at $l-million, was 
twice that, an augury of what 
was to happen... . 

When the economy began its 
downturn Iast year, sales began 
to dcop off. When the gasoline 
situation became severe, sales 


praciivably stopped and Slee; 
H llow's pr Liems t ‘a. «to 
nt, accor 4 to 
heohert Liv , exe e vice 
tent of bot! § 7 
ed I Pro 
¢ rt i ) 
to the drying t f 7) 
ary i eandtor st 
es t I win! 
se | 
Heavy Spending Cited 
But ther bservers &@ Sail 
other factors - 4 
spending as if} 
thy ‘ y , M 
Sa } ling to 
t i one Of t 
‘iy truth is 
e r 4 
1 y tou keep af tit ell} 
their 1 ur “re =) ae | 
By the time + ceased, ac-| 
ording to peopie close to the] 
iles picture, | had! 
been invested in the property ' 
ith mortyages totaling 9/-} 
million held by (vo esting 
| 


f ‘ + 

“ ‘ 4.5 | 

1 finish! 

e first tw | 

y said by} 

Mount aint 

I ted, de-} 

ruct "| 

Negotiations h “ping| 
Sleepy Hollow afloat are cep 


Investors of Boston, a real 
estate-livestment trust that 
holds a $7-million mortgage in 


which Continental Ortpape 
Investors also j 


tering Ca Diversified 2 rtgagel 


William Ogle o is with] 


ified } Investors 
ns telephone intervie wy 
Coral Gabl la that 


“As the lender we absolutely} 
want to see the project com-} 
pleted.” 

“We face massive losses if!) 
there is a problem,” he ge 
“Our intention is ta reach a 


Mr., Ogden's optimism was! 
Shared by Mr. Graves, who was 
elected chairman of the prop- 


erly owt! committee at at 
meeting last month. At the} 
Petine, ti ) 5 CXS sed 
op on to taking er the} 
$ mi 1 p DECLIES | 
i hecause { the cost of} 
{ ple t ip the n 
tut Mr. Graves said he'wa 
vinced that the negotiatic ns| 
would cee 3 | 
there's too much mone) j 


plow into this project f | 
inyoue to pet panicky now and 
jeopardize their investment, 


Mr. Perine was not available 
for comment. Many of those 
involved in the 41 tiations’ 
have given up tryi: g to‘reach’ 
person or by: 
associate said 
he was iveling in Ca fornia, 
“t don't think you will be 
Ik to Mr. Perine; he’s 

it handling this matter,” Mr. 


I TE em ure you 
’ ae Y . " hy 

ir. Perine y not talk 

to you.” | 
Ihe only representatives of 


: py Hollow on the site were 
guard the pate and a clerk 

e office. Asked for a sales! 
hure, the clerk issned one 
t said, “We are not selling 
v I Ause of = financial 

nroblems< " j 
fe ! 
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(Letterhead of Gary A. Friedle, Esq., P.O. Box 42, One 
Prospect St., New Britain, Conn. 06050, (203) 225-8636, 
HARTFORD PHONE (203) 247-9552) 


A. Raymond Madorin, Jr. 
May 23, 1975 


Sleepy Hollow Lake, Inc. CERTIFIED MAIL 
P.O. Box 67 RETURN RECEIPT REQUESTED 
Athens, New York 


RE: LOT #41, BLOCK K, UNIT 1 
LOT OWNERS: ISAIAH CLARK, M.D. AND LESLIE 
CLARK 


Gentlemen: 


Please be advised that this office represents Dr. and Mrs. Isaiah 
Clark, both of whom on May 27, 1973, executed one of your 
Sales Agreements relative to the above-captioned properties. 
Since July 11, 1973, the Clarks have been making monthly 
payments in the amount of $229.50, with the final payment on 
said obligation due June 11, 1983. 


At this time, in accord with Paragraph 6 of the aforementioned 
Sales Agreement, the Clarks are desirous of purchasing their lot 
free and clear of the aforementioned Sales Contract. We hereby 
call upon you to convey to us good and marketable or insurable 
title to the Clarks property by a Bargain and Sale Deed to be 
prepared at your expense, containing the usual statutory 
covenants of title as provided by New York State Law. 


Previous cemmunications directed to you go unheeded. In this 
instance, we are seeking an early closing date so that the Clarks 
can make the arrangements to hopefully begin construction of a 
summer home. In the event that you are unable to convey good 
and marketable or insurable title to the Clarks, free and clear of 
all liens and encumbrances, we will make demand upon you for 
all amounts which the Clarks have paid under their contract of 
May 27, 1973. 


rurtne 1u 45 oF 
yf na i 4 ve 
; 
ne at at a 
it) 52 ‘ ark Niac< 
ntract and ne 
$? ;¥ , ‘ 

r er A > 
‘ 4 
wh A r 
t e made nes r 


~ 
‘ 


mpanyv, [ am gom 


ng oF iesca sune 

11S tter. i intend 

ents unGer their saies 
mn the amount of 
‘ 


i trust that this wil 
it mpany Nas Deen 
expect a prompt reply 
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(Letterhead of Max Wiener, Esq., 29 Jerusalem Ave., Levittown, 
N.Y. 11756, (S16) PE S-2297) 


May 21st, 1975 


Yegen Development Corporation 
197 Cedar Lane 
Teaneck, New Jersey 076456 


Sleepy Hollow Lake, Inc. 
Post Office Box 67 
Athens, New York 12015 


Re: Henry Hermes and Claire Hermes 
Sleepy Hollow Lake Subdivision 
Lot 5 Block UU 


Gentlemen: 


I wish to advise you on behalf of my clients, Mr. a1.i Mrs. Henry 
Hermes, that they have received copies of news bulletins, 
newspaper articles and correspondence, etc. indicating that the 
Seller and/or its assigns appear to be greatly in debt or in poor 
financial condition, and that liens and encumbrances etc. have 
been filed or placed against the property and this project. 


As already mentioned tc you by my clients, they have stopped 
making the monthly payments because they have no definite 
assurance or any assurance whatsoever, that they will receive 
good and marketable title, free and clear of all liens and en- 
cumbrances, and free and clear of all exceptions and objections 
of title. 


Kindly advise me on behalf of my clients, Mr. and Mrs. Henry 
Hermes, as to whether the news bulletins, newspaper articles 
and correspondence, etc. are correct or incorrect concerning the 
great amount of your indebtedness with respect to this project; 
and as to whether a number of liens, etc. have been filed against 
the property and this project. Also, my clients would like to 
know whether the Seller or its assigns can now convey good and 
marketable title, free and clear of all liens and encumbrances, 


4] 


and free and clear of exceptions to title, should my clients 
consider taking title in fee to the property designated under 
contract dated the &th day of July, 1973, 


Awaiting your reply, I am, 


Very truly yours, 
s/ Max Wiener 
MAX WIENER 


MW:es 
c.c.: Honorable Louis Lefkowitz. Attorney General 
Honorable Mario Cuomo. Secretary of State 


Chemical Bank, 


P.S. Please understand that my clients are plain, hard-working 
people who can not afford to lose any money, especially when 
they have no absolute assurance that they are going to receive 
good and marketable title, etc. 


REGISTERED MAII 
RETURN RECEIPT REQUESTED 
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(Letterhead of Dreyer and Tr ‘b, 90 Park Avenue, York, 
N.Y. 10016, (212) 661-8800) 


Dece:.ioer 4th, 1974 


Trubin, Sillecocks, Edelman & Knapp Esgqs. 
375 Park Avenue 
New York, New York 10022 


Re: Diversified Advisers, Inc. 

U.S. Life Title Policy No. A 66070 
Sleepy Hollow Lake, Inc. 
Coxsackie, New York 

Your file No. 26947.001 

Attention: Paul E. Roberts Esq. 


Dear Mr. Roberts: 


The position of U.S. Life Title Insurance Co. under its policy 
was made clear to you at our meeting. The company will rely 
upon the policy of insurance and it cannot acknowledge at this 
time that it is liable with respect to any of the liens to which you 
made reference. If there is an assertion that the liens are prior to 
the mortgage, we will defend against such assertion. All of the 
liens are subsequent in time to the mortgage. 


If you propose to settle with the lienors for reasons best known 
to yourself, you do so at your client's expense and not at the 
expense of U.S. Life Title Insurance Co. 


We disagree with your conclusion that the mechanics’ liens to 
which you refer are the responsibility of our client. If you call 
upon us to defend under the policy against any claim not ex- 
cepted in the policy, we will do so. 


Very truly yours, 
DREYER AND TRAUB 
By s/ Samuel Kirschenbaum 


SAMUEL KIRSCHENBAUM 
SK:GP 
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(Letterhead of Trubin, Sillcocks. Edelma, & Knapp, (Javits 
Trubin Sillcocks & Edelman), 375 Park Avcnue, New York, 
N.Y. 10022) 


December 6, 1974 
CERTIFIED MAIL 
RETURN RECEIPT RE QUESTED 


Samuel Kirschenbaum, Esq. 
Dreyer and Traub 

90 Park Avenue 

New York, New York 10016 


Re: Diversitied Advisers, Inc 

U.S. Life Title Policy No. A 66070 
Sleepy Hoi, ke, Inc. 
Coxsackie, |» « York 

Our File No. 26947.001 


Dear Mr. Kirschenbaum: 


' received your letter of Decem ber 4, 1974. Such letter states 
t.at you disagree with our conclusion that the mechanics liens 
which have been filed arc the responsibility of U.S. Life Title 
Insurance Co., and characterize our request for settlement with 
lienors as being motivated by reasons “best known to yourself’. 


I must advise you that this is directly contrary to fact and to 
the position taken by you and your client in the meeting we had 
in your office on Wednesday, November 13th. As we advised you 
at such meeting, the need for settlement with mechanics lienors 
stems from the failure of U.S. Life Title Insurance Co. to have 
filed a proper bu.lding loan agreement pursuant to Section 22 of 
the New York Lien Law. The insured mortgagees, Diversified 
Mortgage Investors and Continental Mortgage Investors, were 
out of state lenders relying upon title insurance issued by your 
client to insure the Priority of mortgage advances against 
mechanics liens. At the request of your client a building loan 
agreement was executed and forwarded for recording, but never 
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was recorded. Subsequent to closing the loan and receipt of the 
loan agreement a title policy was issued with a pending 
disbursement clause guarantying the priority of advances over 
mechanics liens. 


The fac. that the loan agreement was not recorded by your 
client first came to our attention through the claim of an at- 
torney for several mechanics lienors. Such fact was subsequently 
confirmed by your client. Because of this circumstance, it would 
appear that litigation with .nechanics lienors would lead only to 
the confirmation of their priority over the mortgage. This, of 
course, would maximize the claims which would have to be paid 
by your client. 


In order to avoid further prejudice to the project and to your 
client it is necessary to effect settlement with mechanics lienors. 
Therefore, your client is hereby requested to immediately advise 
us whether or not it will participate in this endeavor. If U.S. Life 
Title Insurance Co. refuses to acknowledge its obligation to so 
participate, our client shall have no alternative other than to 
effect settlements themselves, and will look to your client for all 
costs and damages in connection with such settlements. 


Very truly yours, 
Paul E. Roberts 
PER: lw 
oe: 
Edward Chertowsky—Certified Mail 
Vice President, U.S. Life 


Bernard M. Rifkin—Vice President 
General Counsel, U.S. Life 

George F. Fosket, Supervising Examiner 
Lawrence Godofsky, Esq. 
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(Letterhead of Dreyer and Traub. 90 Park Avenue, New York, 
N.Y. 10016, (212) 661-8800) 


April 25th, 1975 
Trubin, Silleocks, Edelman & Knapp, Esqs. 
375 Park Avenue 
New York, New York 10022 


Attention: Paul E. Roberts Esq. 

Re: Diversified Advisers, Inc. 

U.S. Life Title Policy No. A 66070 

Sleepy Hollow Lake Inc. 

Coxsackie, New York—Your file No. 26947.001 


Dear Mr. Roberts: 


I received your letter of April 22, 1975 and upon the request of 
USLIFE Title Insurance Co., please be advised that we will 
undertake the defense of the action subject to a complete 
reservation of our client’s right to deny liability. It is our in- 
tention to resist the caim made by the lienors asserting priority 
over the mortgage. 


Will you please have the mortgagee arrange to meet with me at 
the earliest moment so that an appropriate answer may be 
Prepared. I would like to have all of the underlying documents 
ieading up to the making of the mortgage, all correspondenc:. 
affecting the documents, the evidence of all advances made and 
any other papers which may be in your client’s possession and 
bear on the issues raised by the pleadings. 

If you wish to cooperate with me in the preparation and 
defense of this action, I wili be happy to work with you with the 
understanding that you will leok to your client for the payment 
of your fees and not to the title company. 


Very truly yours, 

s/ Samuel Kirschenbaum 

SAMUEL KIRSCHENBAUM 
SK:GP 
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49 
NOTICE OF MOTION 
[TITLE} 


PLEAST TAKE NOTICE that upon the annexed affidavit of 
SAMUEL KIRSCHENBAUM. ESQ. and EDWARD 
CHERTOWSKY, both sworn to on June 27, 1975, the un- 
dersigned will move this Court at a term for motions therof to be 
held in Courtroom 2804, United States Court House, Foley 
Square, New York, on the Ist day of July, 1975 a.m. or as soon 
thereafter as counsel shall be heard for: 


1. AN ORDER dismissing the complaint on the grounds that 
it fails to show the existence of an actual justiciable controversy 
between the parties of the nature required by Article III of the 
United States Constitution and §2201 of the Judicial Code, Title 
28, or in the alternative: 


2. FOR AN ORDER addressed to the Court’s discretion to 
decline entertaining jurisdiction of the subject matter of this 
action, or staying further proceedings in this case, on the 
grounds that there is presently pending in the New York State 
Supreme Court, Greene County, an action in which the un- 
derlying questien to be determined here is presently being 
litigated, and on the further ground that all of the necessary and 
proper parties to the resolution of that question are properly 
before that Court and that such Court must necessarily deter- 
mine the underlying question here as a matter of state law for the 
resolution of that action. 


3. Dismissing the complaint on the grounds that plaintiff has 
failed to join, as defendants, those persons required to be joined 
under Rule 19A, in that their absence. complete relief cannot be 
accorded among those already parties or that they claim interest 
relating to the subject of the action and are so situated that the 
disposition of this action in their absence may, as a practical 
matter, impair or impede their ability to protect those interests 
or leave the present parties to this action subject to a substantial 
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risk of incurring double, multiple or otherwise inconsistent 
obligations by reason of their claimed interest. 


4. DISMISSING the action under Rule 12-B because the 
complaint fails to state a claim against defendant upon which 
relief can be granted. 


Yours etc., 
SHAW AND LEVINE 


[Sgd] Jesse 1. Levine, 

a member of the firm 

770 Lexington Avenue 

New York, New York 10021 
838-7127 


TO: TRUBIN, SILLCOCKS, EDELMAN & KNAPP 
375 Park Avenue 
New York, New York 


AFFIDAVIT 
(TITLE] 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
SAMUEL KIRSCHENBAUM being duly Sworn, deposes and 


Says: 


Iam a member of the tirm of Dreyer and Traub. i am ad- 
mitted to practice before the Courts of the State of New York 
and before this Court. 


I was engaged by U. S. Life Title Insurance Company of New 
York, the defendant in this action, in the fall of 1974, 


I met with Mr. Roberts of the firm of Trubin, Sillcocks. 
Edelman and Knapp together with Mr. € hertowsky at my office 
on November 13, 1973. It was at this meeting that Mr. Roberts 
requested that the Title Company explain its position in view of 
the policy of title issued by it to Diversified Mortgage Investors, 
Inc. under policy no. A66070. A copy of the policy was annexes 
to the Moving Papers as Exhibit A 


At the time of this meeting there was no action pending by any 
of the lienors, but a number of liens had been filed affecting the 
Property of Sleepy Hollow Lake. Inc. 


At the meeting on November 13 Mr. Roberts introduced his 
client as Mr. Godofsky, an officer of Diversified Advisors, Inc. 
Mr. Roberts further explained that Mr Godotsky was a lawyer 
and he was an officer of Diversitied Advisors, Inc.. a name 
bearing similarity to the plaintiff in this action, but actually an 
entity separate and distinct from the plaintiff, Diversified 
Mortgage Investors. 


The role of Diversified Advisors, Inc. was explained to be that 
of an advisor to the plaintiff, as the name implies, and that the 
corporation with which Mr. Godotsky was associated, namely 
Diversified Advisors, Inc.. were consultants to Diversified 
Mortgage Investors. 
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1 informed Mr. Roberts and Mr. Godofsky that I failed to see 
any basis for liability on the part of the Title Company in view of 
the fact that the Title Company issued a title policy at the time 
when there were no mechanics liens against the property which 
was mortgaged and that the mortgage which was insured was a 
mortgage to secure future ac'vances which specifically provided 
in paragrap. 26 thereof as ‘ollows: 


‘The amount of insurance under the terms of this policy 
is limited to $5,000,000.00. If the amount of insurance is 
desired to be increased at any particular time, same will 
become effective only upon the payment of additional 
premiums in accordance with the existing insurance rate 
schedule and will be subject to any state of facts referred 
by a continuation of the examination of title and to a 
physical inspection repcrt to suci date”. 


Mr. Rober:s made some reference to the fact that he un- 
derstood that Sleepy Hollow Lake, Inc. had filed surety bonds 
with the Secretary of State to secure the completion of any 
improvements made on the real property, but the amounts of the 
bonds were not sufficient to provide a fund sufficient for the 
completion of all of the work encompassed by the proposed for 
the completion of all of the work encompassed by the proposed 
development even though it was sufficient for the payment of any 
unpaid bills as o: the date of conference. In short, Mr. Roberts 
was looking for a way to insure a fund capable of paying all of 
the contractors for work performed up to the date of that 
meeting and for all of the work required to complete the project. 
I pointed out to Mr. Roberts that this was not the responsibility 
of the Titke Company. The Title Company was not presented 
with a Building Loan Mortgage. There is a distinction to be 
made between a Building Loan Mortgage and a mortgage to 
secure future advances. 


I made the further observation that if Diversified Mortgage 
Investors ever intended to enlarge or modify the obligation of the 
Title Company it was on written notice that additional premiums 
would be required to be paid and the Title Company would have 


had the right to re-examine the title as to any impairments in the 
title thereafter 


lhe policy of title insurance defined the obligations of the 
litle Company and | pointed out to Mr. Roberts that a title 
policy is a contract and the obligation of the Title Company is 
limited and defined by the terms of the contract. If it was Mr. 
Roberts’ contention that the title company was obliged to defend 
the priority of the mortgage against the claims of any lienors that 
the Tithe Company stood prepared to do so, at its own cost and 
expense and that under the prevailing law of the State of New 
York the Title Company was not ¢ bligated to admit anv liability 
to any of the lienors or to the plaintiff, and could reserve its right 
to disclaim any liability should the facts be estaclished affording 
them the right to do so. 


It was significant to note that the morgage which was sub- 
mitted to the Title Company for insurance was not on the form 
adopted by the New York Board of Title Underwriters as a 
Building Loan Mortgag:. Or tne contrary, the mortgage which 
was submitted to the Titie Company was a Standard New York 
Board Title Underwriters Form 8014 entitled “First Mortgage— 
Individual or Corporation”. The plaintiff did not see fit to 
Support its application for the extraodinary relief requested in 
this action to make a full and complete disclosure to this Court 
of all of the facts and circumstances leading up to this litigation. 


i an annexing hereto a copy of the mortgage which was dated 
September 28, 1971 between Sleepy Hollow Lake, Inc. as 
mortgagor and Diversified Mortyage Investors as mortgagee in 
the principal sum of $12,000,000.00, which was recorded in the 
Greene County Clerk’s Office on September 29, 1971 in Liber 
389, page 386. | have not reproduced the description contained 
in the mortgage because it is not germane to the issues presented 
on this application and it is a desc ription which takes up twenty 
(20) pages. 


In contrast with this mortgage, | am annexing hereto and 
making a part hereof, as Exhibit 1. the Standard New York 
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Board of Title Underwriters Form 8017 entitwed “Building Loan 
Mortgage—Individual or Corporate’. The face section of the 
mortgage has bold type at the top thereof entitled ‘‘Building 
Loan Mortgage’’. Thus, at the time of the commitment on the 
part of the Title Company to issue its title policy, it was 
presented with a mortgage which was not a Building Loan 
Mortgage and it had no reason to believe that this was a Building 
Loan Mortgage. 

When Mr. Roberts, at the meeting of November 13, 1974, 
pointed out to me that the mortgage contained a rider to 
paragraph 14 of the mortgage Subdivision J of Paragraph 14 
making reference to the loan agreement, I pointed out that this 
paragraph was related to the acceleration provision of the 
mortgage and did not make reference to any Building Loan 
Agreement, 

I received a letter from Mr. Roberts, dated November 27, 
1974, in which Mr. Roberts threatened to deal directly with the 
mechanics lienors. A copy of his letter to me, dated November 
27, 1974, is annexed hereto as Exhibit 2 to which I replied by 
letter dated December 4, 1974 which is contained in the Moving 
Papers. 


The Court’s attention is called to the letter of September 28, 
1971 by Diversified Advisors, Inc. to Intercounty Title Guaranty 
and Mortgage Company (now U. S. Life Title Insurance 
Company of New York) in which reference is made to the 
delivery of the mortgage along with the letter. There is no 
reference to this letter to the transmittal of a ‘‘Loan Agreement’’. 
On the contrary, the letter makes reference to the fact that the 
promissory note was executed and delivered to Diversified 
Mortgage Investors by ti.c borrower. There is no reference to the 
Loan Agreement in this letter transmitting the mortgage and | 
was advised by U. S. Life Title Insurance Company that the 
Loan Agreement which was subsequently exhibited to the Title 
Company was not shown to the Title Company at the time of the 
acceptance of the mortgage for recording and the Title Com- 


pany's commitment to issue a title policy insuring the 
represented actual advance of $5,000,000.00 


{1 must emphasize, in any event, that the reference to a 
document as a “Loan Agreement’ does not transtorm that 
agreement into a ‘Building Loan Agreement’’. The absence of 


the word “building” is most significant. 


I must note that the application for the relief requested by this 
motion 1s based upon the Affidavit of Bernie O. Snoddy who 
represents himself to be the Managing Trustee of the plaintiff 
and professes to be “familiar with the iplaint and the subject 
matter in the action’. This verbiage be cleverly drafted to 
create the thought that Mr. Snoddy may have personal 
knowledge of the facts and circumstances. | raise this question 
because when | asked that a representative of Diversified 
Mortgage Investors, familiar with the facts, meet with me as will 
be set torth in full hereafter, | was advised by Mr. Dan Kusick 
that there was no one presently associated with Diversified 
Mortgage Investors or Diversified Advisors, Inc. who was with 
these entities during 1971 or 1972. 


Mr. Snoddy’s affidavit does not stute that he is ““personally”’ 
familiar with the facts and circumstances and his affidavit, while 
professing to be argumentative on the law, ave‘ds any presen- 
tation 0} .acts as to the origin of the policy whicn « the subject of 
this action and the facts and circumstances relating to the 
request for mortgage insurance, and the preparation and 
submission of documents which are material to the issues. Mr. 
Snoddy argues, as his lawyers have done since *hey conceived of 
the argument to foist undue obligations upon the Title Com- 
pany. that the Loan Agreement of September 28, 1971 is more in 
the nature of a Building Loan Agreement rather than a mortgage 
commitment. 


In the Loan Agreement, the borrower, Sleepy Hollow Lake, 
Inc., represented that the loan funds were to be used solely for 
the purpose ‘set out herein and for no other purpose’. 


Paragraph 9 of the Loan Agreement provides that “borrower 
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is to arrange and provide for development and construction 
interum financing covering all improvements and amenities in 
the project’. 

Paragraph 11C provides “It is contemplated that one or more 
institutional investors will provide the interim development and 
construction loans to finan¢c: the various improvements to be 
included under the security of lender”. 


In addition, the lender exacted as a condition for making any 
advances, satisfactory evidence that “all contractors and sub- 
contractors, laborers and materialmen have been paid”, and 
that lender be assured that there are no liens or encumbrances of 
record which have not been bonded. 


It was the plan of the borrower and lender that whatever fiscal 
improvements be made to the property that the borrower acquire 
the iunds necessary to make those improvements from a source 
other than the plaintiff in this action, and that after the plaintiff 
was Satisfied that the borrower complied with those conditions, 
made the improvements, paid for n with funds received from 
other sources, that the borrowe. ould then advance monies 
under the September 28, 1971 commitment. 


At the time of the meeting held with Mr. Roberts and Mr. 
Godofsky there was no attack upon the plaintiff's priority for the 
balance due under its mortgage. 


it thereafter developed that a mechanics lien action was in- 
stituted. There was absolutely nothing of record which could give 
any intimation to the lienors that anyon> could consider the 
plaintiff's recorded mortgage as a Building Loan Mortgage, 
necessitating compliance with §22 of the Lien Law. 


The form of the mortgage was not a Building Loan Mortgage 
nor was there any reference toa Building Loan Agreement in the 
documents. It is not unusual in mortgage. to contain references 
to defaults being brought about for any number of reasons. The 
reference in the mortgage to the “loan agreement” would not 
alert anyone to sincerely believe tiiat the mortgage insured by the 
defendant was a Building Loan Mortgage. In fact, when the 


mechanics lienors instituted a foreclosure action, it was first 
instituted naming only a few of the parties who are presently 
joined in the mechanics licn foreclosure action pending in the 
Supreme Court of Greene County under index number 7353 of 
1975 

lhe action was instituted on January 21, 1975. The action had 
progressed to the point of appearing on the calendar for trial for 
the April. 1975 term. A copy of a portion of the Court Calendar 
for that month showing status of that case aS appearing on the 
calendar is annexed hereto as Exhibit 3. 


I had pointed out to Mr. Roberts that his concern about the 
priority of the plaintiff's mortgage was soon to be academic 
because the lienors were on the verge of proceeding to judgment 
without having joined Diversified Mortgage Investors in this 
action recognizing that Diversified did have a prior recorded 
mortgage and was, therefore, neither a necessary of proper party 
in 2 mechanics lien foreclosure action. 

Mr. Roberts was not too happy with that observation because 
he was still concerned about getting the cooperation of the same 
contractors to complete the project, and unless the contractors 
received money for the work performed prior to the foreclosure. 
they would not undertake any work for the completion and, 
therefore, the completion of the foreclosure action, as it then 
stood, would not avail the plaintiff anything. 


Thereafter a motion was made by the lienors to amend the 
complaint and cross-claims to bring in Diversified as a party 
defendant and to allege the priority of the mechanics liens under 
the mortgages because of the failure to file a statement under 
§22 of the Lien Law. The circumstances which were experienced 
up to that point raised a question as to the motivation for the 
amendment by the lienors. 


By letter dated April 22, 1975. | received a copy of an order 
and # summons and complaint, which Mr. Roberts enclosed 
with his letter. . copy of his letter of April 22, 1975 requested U. 
S. Lite Title Insurance Company to undertake the defense of the 
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action is annexed hereto as Exhibit 4, and made a part hereof. I 
responded to Mr. Roberts’ letter at the request of U.S. Life Title 
Insurance Company, by letter dated April 25, 1975, a copy of 
which I am annexing as Exhibit ‘‘S”, and making a part hereof. 
I did not receive a reply to that letter and I wrote a second letter 
on May 1, 1975 calling attention to the fact that the time to 
answer was rapidly coming to a close and I did not receive any 
communication from either Mr. Roberts or his client. A copy of 
the May 1, 1975 letter is annexed hereto as Exhibit “6”, and 
made a part hereof. 


Not having received a response to the letter of May Ist, I sent a 
third letter on May 2, 1975S which is annexed hereto as Exhibit 
“7"". and made a part hereof, and then embarked on a series of a 
number of telephone cails and letirrs, the end result of which 
was that Mr. Roberts succeeded in keeping his client from 
meeting with met to enable me to prepare the facts sufficient to 
meet the issues raised by the mechanic lienors. 


In order for the Court to have a complete record, I enclose the 
following correspondence as Exhibit ‘‘8’’, 
1. Letter trom Mr. Roberts dated June 5, 1975 
2. Letter from Mr. Lawrence Godofsky, dated June 5, 
1975. 
3. Letter from Mr. Samuel Kirschenbaum dated June 
11, 1975. 


In the interim, I received a packet of papers containing the 
loan agreement of September 28, 1971 and subsequent mor- 
tgages referred to in the pleadings in the Greene County 
mechanics lien foreclosure action. 


I then wrote to Mr. Roberts on June 11, 1975 and Mr. Roberts 
then advised me that Mr. Kusick of the Diversified Mortgage 
Investors was at his offtce and prepared to meet witn me im- 
mediately. A copy of these ietters of June 1’, 1975 are annexed 
hereto and marked Exhibit ‘9"’. 


I intormed Mr. Roberts that common courtesy vequired that a 
mutually satisfactory date be arranged even if it be on 
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unreasonably short notice, but that I could not be expected to 
respond to a telephone call advising me that his client was 
prepared to meet with me. 


When he suggested to me that the files were very voluminous 
and filled approximately four (4) filing cabinets, I suggested to 
him that my purpose in getting the facts was solely for that 
purpose and I was not on a mission to harass his client; that if 
the files were so voluminous, | would arrange to go where the 
files were rather than to expect someone to bring the files to my 
office. | made a number of telephone calls to Mr. Roberts, 
hoping to speak with him so that I could fix a date for the 
examination. Mr. Kusick in Coral Gables had agreed to have me 
appear at his office in Coral Gables on June 20, 1975 at which 
time I would make the records available. It was in this telephone 
conversation that he advised me there were no individuals then 
associated with the plaintiff or Diversified Advisors, Inc. who 
had any personal knowledge, but that if I had any question 
which went beyond the actual physical documentation that could 
not be answered from the document itse!f, he might be able to 
find someone who could be reached by telephone who was 
formerly connected with the organization who might be able o 
furnish an answer. 


1, nevertheless, agreed to attcad at his office and I asked that 
he have the books of account available as well as correspondence 
and other memorainda relating to the mortgage and the title 
policy. 

Even if the mortgage was a Building Loan Mortgage, it was 
important to examine the records for evidence of the nature of 
any improvements to the real property; whether the im- 
provement was in stages, whether there was evidence which 
could establish the nullity of mechanic liens because of the 
separateness of any improvement or any number of additional 
facturs which wou"4 bear upon the validity of the mechanic liens. 
There might also be evidence of other guaranties and in- 
demnities to which Diversified may look to secure its positton 


60 


against the lienors. It was the obligation of Diversified under the 
prov’-ions of the title policy, to cooperate in the defense of theon. 


itle company was entitled to a full and complete 
disc .re of all of the facts, even those damaging and 
detrimental to the plaintiff in its claim against the Title Com- 
pany. 

After I had made arrangements to go to Florida and had 
reserved airplane tickets and made hotel accemodations, Mr. 
Roberts called me on the 18th of June and advised me that he 
does not know whether I have a right to examine his client and, 
in any event, his client wanted him to be present when I ap- 
peared for the examination of the records and he could not be 
available for the 20th. 


At the conclusion of my telephone conversation with him, I 
delivered to him a letter dated June 18, 1975 which is annexed 
hereto and made a part hereof as Exhibit ‘'10’’. 


Mr. Roberts also delivered a letter to me on June 18, 1975 in 
which he expressed his offer to make available to me the facts, 
documents anJ personnel necessary to assist me with the defense 
of the mechani:s liens action to which I promptly responded on 
June 19, 1975S. 4 copy of the June 18, 1975 and June 19, 1975 
letter is annexed hereto as Exhibits “11” and “12” and made a 
part hereof. 


I thereafter received a telephone call on ‘une 24, 1975 advising 
me that an officer of Diversified Mortgage Investors could not be 
available on Thu~ Jay, but would appear on Friday, June 27, 
1975, and on June 26, 1975S I received what I trust may be the 
last communication | will have from Mr. Roberts advising me 
that he will not produce his client at all. 


I] am annexing a copy of my letter of June 25, 1975 
acknowledging the telephone call adjourning the appearance to 
June 27, 1975 and a copy of Mr. Roberts letter, of the same date, 
to me advising me that he will not produce his client. 


I responded to Mr. Roberts’ letter on June 26, 1975, a copy of. 
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which is annexed hereto as Exhibit 13", and made a part 
hereof. 


The foregoin was submitted at length in order to demonstrate 
that the plaintiff is reluctant to make a full disclosure of all of 
the facts and cooperate with the Title Company in its bona fide 
efforts to demonstrate that the mortgage which was insured by 
the Title Company was not a Building Loan Mortgage. If it was 
anything other than a simple mortgage to secure future ad- 
vances, then the Title Company was the victim of an outward 
fraud by the failure on the part of the plaintiff to disclose to the 
Title Company that it was entering into a Building Loan 
Mortgage and Building Loan Agreement rather than a mortgage 
to secure future advances. 


I further submit that at this point there is no justiciable 
controversy between the plaintiff and the defendant. The 
defenuant was called upon to defend the Priority fo the mortgage 
which it insured. It undertook that defense. The obligation to 
defent is synonimous with the obligation to pay. 


If the defense in the mechanics lien foreclosure action which I 
will handle is successful then there will be an adjudication that 
the plaintiff's mortgage is prior and superior to the liens of the 
respective mechanics lienors. The Title Company will then have 
established that it insured a mortgage as a first mortgage and it 
is exactly that. 


Even though the plaintiff may be unhappy with that result 
because it would still leave the plaintiff without a source of labor 
or materials to complete a development, whatever this 
development may be, it is the fair and equitable thing in this 
case. 


I do not have sufficient information to determine whether the 
borrower was suppose to build houses or just sub-divide lots and 
sell them or make other changes in the raw land on which the 
mortgage was placed. 


Ordinarily a dispute may arise between an insurance company 
and the insured where the insurance company refused to defend. 
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It is a novel situation where the insurance company undertakes 
the defense and for the insured to dispute the defense and seek to 
establish a state of facts contrary to that which existed or which 
was represented in order to foist an unjust obligation upon the 
insurance company. 


The plaintiff may have thought it was acquiring a first 
mortgage and the Title Company is attempting to establish in 
the mechanics lien foreclosure action that it enjoys that position 
and it is entitled to a determination of that tact. 


Why should the plaintiff frustrate the defendat’s efforts in 
the Supreme Court action to establish the plaintiff's priority? As 
I respectfully pointed out cvove, the policy of title insurance is 
neverthe less a contract and the parties agree to look to the 
contract for the rights and obligations flowing therefrom. 


The policy of title insurance provides that the Title Company 
will, at its own cost, defend the insured in all actions or 
proceedings founded on a claim of title or encumbrances not 
accepted in the policy. 


Paragraph 2b of the conditions of the policy provides: ‘This 
company shall have the right and may, at its own cost, maintain 
or defend any action or proceeding relating to the title or interest 
hereby insured, or upon, or under any covenant or contract 
relating thereto which it considers desirable to prevent or reduce 
loss hereunder.” 


Paragraph 2c provides that “the insured shall secure to it the 
right and opportunity to maintain or defend the action or 
proceeding . . . and give all reasonable aid therein, and hereby 
permits it to use therein, at its option, its own name or the name 
of the insured.”” Thus far, the plaintiff has refused to give the 
defendant any reasonable aid. I may expect of any insured to 
make a full and complete disclosure of all facts leaving the 
conclusion to be drawn therefrom to the tryer of the facts. 


I submit that it is not for this insured or its personal counsel to 
now attempt to describe the mortgage as a Building Loan 
Mortgage or the loan agreement as a Building Loan Agreement, 
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when in fact, the law does sot support such conclusion. 


The Court's attention is further respectfully called to 
paragraph 3 of the conditions which previde for where liability 
arises. This defendant will not be liable to any mechanics lienor 
until there has been a final determination adverse to the title 
upon a lien or encumbrance not accepted in this policy. That 
determination is the process of being made in the Supreme 
Court. Green County action. The term “final determination” is 
defined in the policy as “the final determination of a Court of 
competent jurisdiction after disposition of all appeals or after the 
time to appeal has expired”. 

Paragraph S of the conditions of the policy further provides 
that the Title Company will pay the loss or damage within thirty 
(30) days after such damage is fixed in accordance with the 
conditions of the policy. 


It cannot be called upon, at this time, to vary its contract. In 
fact, if it chooses voluntarily to vary its contract it may run afoul 
of the insurance law because its policy of insurance and the 
terms and conditions thereof are on file and approved by the 
Superintendent of Insurance of the State of New York and 
cannot be willfully disregarded. 

The provisions with respect to the payment of loans may be 
one of the reasons why the plaintiff is reluctant to expose its 
dealings with the borrower. It is Significant that the Title 
Company insured the initial advance of $5,000,000.00. It did 
not, and refused to, insure any subsequent loans. 


The mechanics lien foreclosure action alleges that Diversified 
was the mortgagee in four (4) separate mortgages. In a letter 
addressed to U. S. Life Title Insurance Company on December 
13, 1974, attorneys for the insured advised the Title Company 
that “Mr. Zenchack I believe, advised you that the present 
outstanding loan balance on the initial $12,000,000.00 mortgage 
is approximately $900,000.00.” 

In-the documents given to me on June 11, 1975 which I 
characterized as incomplete, there appeared to be modifications 


64 


of loan agreements executed subsequent to September of 1971. 


There were also submitted copies of recorded mortgages, one 
of which was typed ‘Second Mortgage”’ and the word “Second”’ 
was stricken, and the word “‘junior’’ inserted in its place so that 
it is labeled “Junior Mortgage’’. This is recorded in Liber 404, 
page 287. This mortgage was not insured by the Title Company. 


There was another document submitted dated July 30, 1973, 
which makes reference to a mortgage securing $21,300,000.00. 
It was also submitted that on that date a second mortgage of 
loan agreement dated March, 1973, which provided for a use of 
funds as follows: 


Discount: $9,000,000.00 
Development Research 1,126,100.00 
Contingency 76,000.00 
Total 1,211,100.00 


The development reserve lists $331,000.00 for a sanitary sewer, 
$198,600.00 for a water system, $496,500.00 for a straiglit 
surface including drainage and $1000,000.00 for a bridge. 


I submit that if this agreement made reference to a 
development for which lienors may claim liens, then it would 
appear that this was subsequent to the $5,000,000.00 advance of 
the $12,000,000.00 mortgage on which $5,000,000.0C was in- 
sured by the defendant. Surely, the Title Company has just cause 
to raise the question of reservation. A subsequent document 
submitted indicated that the disbursement limitation was in- 
creased to $7,500,00.00 in July of 1973. The supplement to the 
July 30, 1975 modification states that on the original loan 
amount of $12,000,000.00 there was a balance of $1,179,057.35. 
On the second original loan amount of $5,000,000.00 there was a 
balance of $4,420,015.03 and on the third original loan amount 
of $5,000,000.00 there was a balance of $2,105,120.0S. 


I respectfully submit that the Title Company is meeting its 
obligatic.: under the title policy and it has the right to reserve its 
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demand for payment of any loss depending upon the develop- 
ment of the facts. Surely, at this juncture, the Title Company 
should not be prejudiced by making any settlements with any of 
the lienors. 


Samuel Kirschenbaum 


Sworn to betore me this 
day of June, 1975. 
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AFFIDAVIT IN OPPOSITION 
TO MOTION FORA 
PRELIMINARY INJUNCTION 


{TITLE} 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


EDWARD CHERTOWSKY, being duly sworn, deposes and 
says: 

1. 1 am the Assistant Vice President of USLife Title Insurance 
Company of New York. I am personally familiar with the facts 
and circumstances herein and | submit this affidavit in op- 
position to plaintiff's motion brought on by order to show cause 
dated June 24, 1975 and in support of defendant’s motion for a 
multiple relief. 


2. The relationship between the plaintiff and defendant is that 
of insured and insurer. The defendant’s obligations are con- 
tained within the four corners of the policy of title insurance 
which was issued by the defendant as of September 29, 1971, the 
date of the recording of the mortgage bearing policy number 
A66070. The plaintiff annexed a copy of the policy to its moving 
papers. However, since the copy served upon this office appears 
to bear an illegible copy of the policy, 1 am submitting a legible 
copy for the Court’s consideration. It is particularly significant 
that the conditions of the policy which make a part thereof be 
considered by the Court. 


3. There is submitted to the title company for its insurance a 
mortgage, on a form used as a first mortgage lien by it, for a 
total advance set forth in the mortgage or to secure a partial 
advance to be increased by future advances. The mortgage which 
was submitted and which was acted upon by the title insurance 
company in issuing its title policy was not a building loan 
mortgage and I submit was not intended to be one. There is a 
distinct difference in the State of New York between a mortgage 
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to secure future advances and a building loan mortgage. The 
title company did insure a mortgage to secure future advances 
only to the extent of the advances actually made and only in 
accordance with the terms of the policy. That obligation is 
contained in exceptions 25 and 26 of the policy. 


4. This company never insured anything more than the initial 
$5,000.000.00 advance although this plaintiff may have made 
other loans secured by other mortgages to the same borrower. 
This company did not agree to insure those additional loans and 
did not insure those additional loans. No premium was paid to 
the defendant or intended to the defendant other than the 
premium for the payment of the initial $5,000,000.00 policy 
which is the subject of this action. 


5. With respect to the action affecting this policy, I respect- 
fully submit that there is no judicial controversy between the 
parties or is there any dispute or conflict as to the terms, con- 
ditions or covenants under the policy of insurance nor of the 
defendant’s rights and obligations under the policy. 


6. Plaintiff was insured on the facts submitted to the defen- 
dant that its advance of $5,000,000.00 was secured by a first 
mortgage lien of $5,000,000.00 and to the extent that any person 
who makes claim that they enjoy a lien rot excepted in the policy 
superior to that of the plaintiff's mortgage, this defendant stands 
ready and actually is in the midst of defending such claims. 
Despite the fact that defendant engaged competent counsel to 
defend against the claim of mechanic’s lienors who saw fit to 
amend their pleadings on the eve of trial to bring in the plaintiff 
as a party defendant in a mortgage foreclosure action under 
Suspicious ‘circumstances and despite the fact that as of this 
moment this plaintiff has failed and refused to disclose all of its 
transactions with Sleepy Hollow Lake. Inc. so as to enable 
defendant through counsel of its own choosing to meet the issues 
raised by the pleadings in the mechanic’s lien action, this 
defendant has attempted in good faith to defend against such 
claims reserving its right to disclaim any liability for any reason 
whatsoever. There surely would be no liability at all if during the 
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course of the defense of the mechanic's lien action, this plaintiff 
refuses to give reasonable aid in the defense of that action. 


7. Under the conditions of the policy, this company has the 
right to put the mechanic’s lienors to their proof and to 
demonstrate to the trial of the facts that the insured did not have 
a building mortage. I submit that the moment that this plaintiff 
characterized its mortgage as a building loan mortgage and 
adopted a position not in its best interest and not in the best 
interest of the defendant, it prejudiced the position of the 
company entitling the defendant to disclaim any liability. 


8. However, the defendant need not grasp at the first instance 
or at any single action of the insured as a reason for disclaiming 
liability. 

9. This defendant does not intend to permit this plaintiff to act 
the role of both insured and insurer at the insurer’s expense for 
purposes not intended by the policy of mortgage insurance. 


10. This plaintiff at a conference which I attended pointed out 
that the firms who filed mechanic’s liens constitute the only 
group of contractors in the area. They enjoy a virtue monopoly 
and unless their claims are paid regardless of their validity of 
their tiens, they would not be induced to come in to complete the 
recreational development. 


11. Originally, this was represented to be a land acquisition 
venture wherein the owner intended to subdivide lots for sale to 
purchasers who would then deveiop and build their individual 
homes in a recreational area. 


12. The loan agreement of September 28, 1971 was not 
submitted to the title company at the time of its commitment to 
issue a title policy and there was nothing in the mortgage itself 
disclosing that any one considered “the loan agreement” to be a 
building loan agreement. 


13. The loan agreement which thereafter came into our 
possession relating to the $5,000,000.00 advance did not meet 
the test of definition of the building loan agreement as defined 
by the case law and statute in this State. In fact, the building 
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loan agreement precluded any development or construction work 
without the prior approval of the lender which obligated the 
borrower to arrange and provide for the development and 
construction finance from other sources and it further provided 
that all contract work in excess of $25,000.00 excluding 
protessional services shall be bonded by acceptable surety 
companies for completion and payment. 


14. It is respectfully submitted that if the plaintiff acted 
prudently and carried out the provisions of the contract, all of 
the persons who are now asserting mechanic’s liens would have 
been and perhaps may be now covered by surety bonds for 
completion and payment. 


1S. This defendant would, in any event, have the right to 
examine as to what steps the plaintiff took to see that its 
ar-eement was enforced and carried out. If the plaintiff 
muditied that agreement, assuming that the plaintiff's argument 
that the defendant is bound by that agreement has any validity, 
then surely such modification without the conser. and approval 
of this defendant as an insurer would be adversely affected and 
this dctendant would thus be released from any liability. 


16. The relief sought by the plaintiff in this action and by the 
motion for the preliminary motion is most extraordinary and I 
am advised by counsel that there has been a total lack of showing 
the support of the relief requested both as a matter of fact and as 
a matter of law. 


17. I fail to understand how the Secretary of State permits 
himself to become involved in this controversy. 


18. The defendant is a public corporation which, too, has a 
strong obligation to its stockholders which also has an obligation 
to comply with the insurance law and it has an obligation and 
even a right to insist that its policies of insurance be adhered to 
by the insured as well as by the insurer. This company honors its 
policies and intends to honor this policy as well. It does not have 
the obligation under its policy to do what the Secretary of State 
requests or what this plaintiff requests. 
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1¥. This defendant did not make any representations to the 
twelve lot purchases, this defendant did not have any obligation 
to see that the New York Real Property Law, Section 337, et. sey. 
was being administered properly by all officials or all parties who 
are obligated to take action pursuant to that statute. 


20. When the Secretary of State argues that further advances 
of funds necessary to complete the work cannot be made by the 
plaintiff's mortgage lender without subordinating such funds to 
the mechanic's liens, he does not address himself to the issues in 
this case. The only issue in this case is whether the mechanic's 
lienors have a prior lien to the $5,000,000.00 original advance 
and mortgage which was insured by this defendant. This 
defendant is not compared with any of the subsequent loans and 
we do not know whether the total advance was $27,000,000.00 or 
some « ‘her figure. 


21. Any mortgage lender who is faced with an incomplete 
project and who desires to complete the project knows as a 
matter of law that as to future advances after the liens are of 
record, he enjoys a subordinate possession with respect to those 
future advances. 


22. Even if we had an actual building loan mortgage and a 
building loan contract filed, the mortgagee would not enjoy 
priority over-advances made subsequent to the filing of 
mechanic's liens. 


23. It is significant to make note that this lender was not 
obligated to make any vances. Even uncer the loan agreement 
it received the absolute right to make advances at its sole 
discretion. Mr. Cuomo states that there is a dispute between the 
plaintiff arid the defendant over whether the «\efendant has an 
obligation to immediately bond or discharge the existing 
mechanic's liens or whether the plaintiff is «ntitled itself to 
defend the mechanic's lien claims and make iettlements with 
mech _:’s lienors. There is no such dispute. 


24. ihis title company is defending against the claims of the 
mechanic's lienors and it is of the belief that it can successfully 
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defend against the claims of the mechanic's lienors and it is of 
the belief that it can successfully defend against the claims of 
those mechanic's lienors as we look solely to the documents and 
de rot have a gratuitous admission contrary to act on the part of 
this plainiiff that the mortgage is really a building loan mortgage 
when it is not such a mortgage here in form or substance. On the 
question as to whether a plaintitf is entitled to defend by itself or 
make its own settlements, such a novel doctrine affecting in- 
surance policies is absurd on its face. It runs counter to the 
conditions of the policy which this company had approved by the 
insurance department. It would mean utter chaos and 
destruction of any insurance company be it a title company or a 
casualty company for the insured to make its own election as to 
whether it should defend against a claim or to make settlements. 


25. This company Specifically excepted from hhe coverage of 
the policy, “defects and incumbrances arising or becoming a lien 
after the date of this policy, except as herein provided”’. This 
company did not insure against subsequently filed liens. 


26. The conditions of the policy are material to the un- 
derstanding of the obligations of this defendant. It has the 
absolute right under Section 2 of the Conditions of this Policy to 
“detend the insured in all actions or proceedings founded on a 
claim of title on incumbrances not excepted in this policy”. 


27. Section 2(b) provides: 


“This company shall have the right and may, at its 
Own Cost, maintain or defend any action or proceeding 
relating to the title or interes hereby insured, or upon or 
under any covenant or contract relating thereto which it 
considers desirable to prevent or reduce loss hereun- 
der.” 

Section ?(c) provides: 

“In all cases where this Policy requires or pern.its this 

company to prosecute or defend, the insured shall secure 


to it the right and Opportunity to maintain or defend the 
action or proceeding, and all appeals from any deter- 
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mination therein, and give it all reasonable aid therein, 
aud hereby permits it to use there‘n, at its option, its 
own name or the name of the insured.” 


Section 3 of the Conditions of this Policy further provides: 


“No claim for damages shall arise or be maintainable 
under this policy except in the following cases: 


ROP ns 3 

(b) Where tnere has been a final determination ad- 
verse to { e title, upon a lien or incumbrance not ex- 
cepted in this policy. 

GPs) 

(d) Where the insurance is upon the interest of a final 
mortgagee and the mortgage has been adjudged by a 
final determinatin to be invalid or ineffectual to charge 
the insured’s estate or interest in the premises, or subject 
to a prior lien or incumbrance not excpeted in this 
policy; or where a recording officer has refused to accept 
from the insured a satisfaction of the insured mortgage 
and there has been a final determination sustaining the 
refusal because of a defect in the title to the said mor- 


tgage. 


28. Under Section 5 of the policy, this comvany is not required 
to make any payment until thirty days after “liability has been 
definitely fixed in accordance with the conditions of this policy’. 


29. I respectfully submit that it is not for the Secretary of State 
to rewrite this policy or attempt to subject this insurance 
company to a liability which was not assumed by the company in 
its policy. 

30. It is surprising that the Secretary of State did not disclose 
to this Cuurt what action he (vox with respect to the surety bonds 
which he was required to secure in order to protect the lot 
purchasers. 


31. The Secretary of State also does not disclose what funds he 
holds in trust. The reference to millions of dollars of refunds 


73 


bears no relevancy to the issues in this case. There are sureiy 
bonds posted with the Secretary of State which I have been led to 
believe is of a sum sufficient to pay all or most of the lienors’ 
existing claims even before submitting them to the test of 
validity. 1 do not at this point have an opinion that the liens are 
in all respects valid since none of ther: have been tested. A 
néchanic’s lien 1s a creature of statute and unless there is a strict 
compliance with the mechanic’s lien iaw and unless the lienors 
thus satisfy all of the statutory requirements of the lien law of the 
State of New York, they iose the benefit of a lien even though 
there may be monies due to them for work, labor and services 
from a contracting party. 


32. This detendant is entitled to test that issue even before 
wrestling with the question of priority as between the mechanic’s 
lienors and this plaintiff. 

33. It is surprising that the Secretary of State did not make 
inquiry and submit in his affidavit his understanding as to what 
the principal balance of the original $5,000,000.00 loan is at the 
present time. | have some information which leads me to believe 
that the original $5,000,000.00 had been reduced in 1973 to 
$9,000,000.00. It is a fair likelihood that the balance on the 
original $5,000,000.00 loan as long since been repaid and that if 
there is any indebtedness due from Sleepy Hollow Lake, Inc. to 
the plaintiff that the indebtedness exists only by reason of 
subsequent liens ana subsequent mortgages which were not 
insured by this defendant. 


34. Even in cases where applications for insurance are made, 
dutil this company has given its commitment to issue a policy of 
insurance én the date of the furnishing of its report, it does not 
assume any obligations to issue such policy or to insure the 
mortgage transaction. Suffice it to say the claim submitted by 
this plaintiff to this defendant arises out of policy number 
A66070, which related only to the $12,000,000.00 mortgage on 
September 28, 1971 on which only $5,000,000.00 was advanced 
and on which in 1973 the balance had been reduced to ap- 
proximately $900,000.00. 
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35. I respectfully submit this law in the State of New York is 
that once a mortgage is paid or reduced in principal it cannot be 
revived or renewed or enlarged even by the giving of additional 
consideration. [.. fact, it has been held that once a mortgage is 
paid, it is dead for all purposes. 


36. Mr. Snoddy makes reference to the value of the parcel as 
improved for a land sales project to be in excess of 
$25,000,000.00. He points out that the present balance due to 
the plaintiff is approximately $7,100,000.00 and that there are 
claimed mechanic’s liens of $1,800,000.00, which Mr. Roberts 
had represented at one time could be settled for approximately 
SO% of the claimed face value. 


37. I am of the belief that the surety bonds already filed to 
secure those lienors is in an amount sufficient to meet this 
settlement figure. If this be the case, then the plaintiff cannot 
point to any irreparable injury since upon a foreclosure of its 
mortgage, it could obtain title to this valuable piece of real 
property at the foreclosure sale which would be decreed in the 
mechanic’s lien foreclosure action now pending in Green 
County. That action will adjudicate the priority of the liens and 
the validity of the liens vis-a-vis the plaintiff's mortgage which 
would also permit the plaintiff to establish its amount due under 
the original $5,000,000.00 insured mortgage, if any, or any 
additional mortgages. 


38. Assuming it is determined in the State action that the 
mechanic’s lienors are valid only to the extent of $1,000,000.00 
instead of $1,800,000.00 and assuming that it is determined in 
the State action that the plaintiff has a valid first mortgage of 
any amount up to $5,000,000.00 and that it has a valid lien on its 
second or third or fourth mortgage and that the :>tal of those 
mortgage liens amount to $7,000,000.00, then a bid at the 
foreclosure sale of$8,000,000.00 would satisfy the plaintiff's 
mortgage as well as the liens of the mechanic’s lienors and give 
this plaintiff the free rein of developing this $25,000,000.00 land 
sales project. 
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39. The plaintiff acknowledges that the acquisition of the raw 
land was approximately $2,871,000.00 and appears, therefore, 
there is a substantial equity in this property which could be used 
to satisfy all parties. 

40. | respectfully submit that this plaintiff has not made any 
showing that it has a clear and convincing right to the relief 
requested by this motion and since it runs contrary to the 
obligations assumed by this defendant in its policy, it is 
respectfully submitted that the plaintiff's motion be deniev and 


that the defendant’s motion to dismiss this complaint be 
granted. 


Edward Chertowsky 


Sworn to before me this 
27th day of June, 1975. 
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It! CONSIDERATION OF the payment of its charges for the examination of title and 

its premium for insurance, insures the within named insured against ail loss of damage not 
exceeding the amount of insurance stated herein and in addition the costs and expenses of 
defending the tle, estate of interest msured, whicn tne insured shall sustain by reason of 
any defect or defects of title affeciiag the prenvors described in Schedule A or effecting the 
interest of the insured therein as herem set forth, or by reason of unmarketability of the 
title of the insured to or in the premises, or by reason of liens of incumbrances affecting 
title at the date hereof, or by reason of any statutory hen for labor or material furnished 
prior to the date hereof which has now gained or which may hereafter gain priority over the 
interest insured hereby, or by reasun of a lack of access to and from the premises, exception 

all toss and damage by reason of the estates, interests, defects, objections, liens, imcumbrances 
and other matters set forth in Scnedule B, or by the conditions of this policy hereby ’ 
incorporated into this contract, the loss and the amount to be ascertained in the manner ° 
provided in said conditions and to be payable upon compliance by the insured with) the 
stipulations of said curditions and not otherwise 


IN WiTNESS WHEREOF, USLIFE TITLE INSU RANCE COMPANY of New York has 
causecl this policy to be signed and sealed on its date of issue set forth herein. 
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EXHIBIT K PRINTED PREVIOUSLY AT PAGE 31. 


79 


USUIFE HITLE INSURANCE COMPANY of New York 


Policy of 
Title Insurance 


IN CONSIDERATION OF the payment of its charges for the examination of title and 
its Premium for insurance, insures the within named insured aga.nst all loss or damage not 


exceeding the amuunt of insurance stated herein and in addition the costs and expenses of 
defending the title, estate or interest insured, which the ins:red shall sustain by reason of 
any defect or defects of title affecting the premises decribed in Schedule A or affecting the 
interest of the insured therein as herein set forth, or by reason of unmarketability of the 
title of the insured to or tn the premises, or by reason of liens or incumbrances affecting 
ttle at the date hereof, or by reason of any statutory lien for labor or material furnished 
Prior to the date hereof which has now gained or which may hereafter gain priority over the 
interest insured hereby, or by reason of a lack of access to and from the premises exception 
all loss and damage by reason of the estates, interests, defects, objections, liens, incumbrances- 
and other matters set forth in Schedule B, or by the conditions of this policy hereby 
mecorporated into this contract, the loss and the amount to be ascertained in the manner 
provided in said conditions and to be payable upon compliance by the insured with the 
stipulations of said conditions, and not otherwise ; 


IN WITNESS WHEREOF, USLIFE TITLE INSURANCE COMPANY of New York has 
caused this policy to be signed and sealed on its date of issue set forth herein. 


FFEST Secretary peta 
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INSURANCE POLICY PRINTED PREVIOUSLY AT PAGES 
SCHEDULE A (Description) 


ALL that certain plot. piece or parcel of land, with the buildings 
and improvements thereon erected, situate, lying and being in 
the To .s of Athens and Coxsackie, County of Greene, State of 
New York, generally bounded by Route 385 on the East, Farm to 
Market Road on the west, Union Street on the south and 
Murderer’s Kill and Adars Road on the north and more par- 
ticularly bounded and described as follows: 


PARCEL |!—Beginning at a point on the westerly right-of-way 
line of Route 385 (said point being twenty-five and no hun- 
dredths feet (25.00't) as measured at right angles from the 
centerline of Route 385) said point being also the southeast 
corner of the lands of Viola Hoerning and the northeast corner of 
the lands formerly of Anthony and Attilo Puglisi; thence north 
sixty-six degrees, forty-seven minutes, thirty-two seconds west |" 
66° 47° 32” W) two hundred seventy-eight and fifty-eight 
hundredths feet (278.58') to a pe‘nt; thence north sixty-five 
degrees, fifty-eight minutes, thirty-two seconds west (N 6S° 58’ 
32” W) four hundred sixty-five and thirty-eight hundredths feet 
(4u5.38’) to a point; thence north twenty-six degrees, thirty- 
seven minutes, fifty-six seconds east (N 26° 37’ 56” E) four 
hundred eighty-four and thirty-two hundredths feet (484.32') to 
a point; thence north eighteen degrees, nineteen minutes, forty- 
two seconds east (N 18° 19’ 42” E) one thousand three hundred 
thirty-two and sixty-five hundredths feet (1,332.65’) to a point; 
thence north sixty-seven degrees, fifty minutes, forty-two 
seconds west (N 67° SO’ 42” W) ninety and no hundredths feet 
(90.00") to a point; thence north twenty-seven degrees, thirty 
minutes, fifty-two seconds east (N 27° 30’ 52"’ E) two thousand, 
seventy-two and fifty-three hundredths feet (2,072.53’) to a 
point; thence south sixty-eight degrees, thirty-one minu’ +s, two 
seconds east (S 68° 31° 02” E) forty and no hundredths feet 
(40.00’) to a point; thence north twenty degrees, four minutes, 
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twelve seconds east (N 20° 04’ 12"' E) six hundred sixty-eight and 
eighty-nine hundredths feet (668.89’) to a point; thence north 
twenty degrees, four minutes, twelve seconds east (N 20° 04’ 12” 
E) six hundred sixty-eight and eighty-nine hundredths feet 
(668.89") to a point; thence south seventy four degrees, twenty- 
five minutes, forty-four seconds east (S 74° 25° 44” E) nine 
hundred fifty and no hundredths feet (950.00’) to a point; thence 
north fourteen degrees, twenty-two minutes, twenty-seven 
seconds east (N 14° 22’ 27” E) nine hundred twenty-six and 
thirty hundredths feet (926.30') to a point; thence north seventy- 
five degi. 5, twenty-five minutes, nine seconds west (N 75° 25’ 
09°" W) three hundred seventy-eight and fifty hundredths feet 
(378.50") to a point; thence north fourteen degrees, thirty-four 
minutes, fifty-one seconds east (N 14° 34’ 51° E) two hundred 
twenty-six and two hundredths feet (226.02') to a point; thence 
south seventy-five degrees, twenty-five minutes, seven seconds 
east (S 75° 25’ 07” E) six hundred fifteen and sixty-eight 
hundredths feet (615.68") to a point on the westerly right of way 
line of Route 385 (said point being twenty-five and no hun- 
dredths feet as measured at right angles from the centerline of 
Route 385); thence proceeding in a northerly direction along the 
westerly right of way line of Route 385 one thousand six hundred 
fifty-eight and seventy-seven hundredths feet (1,658.77’) to a 
point; thence north seventy-four degrees, five minutes, no 
seconds west (N 74° 0S’ 00” W) three hundred twenty-five and 
no hundredths feet (325.00') to a point; thence north nine 
degrees, fourteen minutes, fifty seconds east (N 09° 14’ SO” E) 
two hundred ninety-nine and seventy-seven hundredths feet 
(299.77) to a point; thence north ten degrees, forty-eight 
minutes, three seconds east (N 10° 48’ 03” E) two hundred 
thirty-one and sixty-two hundredths feet (231.62’) to a point; 
thence north sixty-eight degrees, fifty-one minutes, forty-eight 
seconds west (N 68° Si’ 48" W) four hundred forty-two and 
twelve hundredths feet (442.12’) to a point; thence north eleven 
degrees, thirty-one minutes, eleven seconds east (N 11° 31’ 11” 
EF) four hundred fourteen and no hundredths feet (414.00’) to a 
point; thence north thirteen degrees, fifty-five minutes, twenty- 
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six seconds east (N 13° SS’ 26’ E) seven hundred fifty-four and 
sixty hundredths feet (754.60’) to a point; thence north sixty-two 
degrees, fifty-one minutes, forty-seven seconds west (N 62’¢ 51’ 
47" W) eight hundred sixty-seven and twenty hundredths feet 
(867.20") to a point on a branch of Murderer’s Creek; thence 
proceeding in a northeasterly direction along the branch of 
Mur‘erer’s Creek one thousand one hundred seventy and five 
hund.sdths feet (1,170.0S’) more or less to a point on the 
southerly right of way line of Adams Road; thence proceeding in 
a northwesterly direction along said right of way line one 
thousand forty and no hundredths (1,040’) feet, more or less, to 
the point of intersection of the southerly right of way line of 
Adams Road with the easterly right of way line of Murderers Kill 
Road; thence proceeding in a southwesterly direction along the 
easterly right of way line of Murderer’s Kill Road one hundred 
sixty feet (160.00’) more or less, to a point; thence south fifty-two 
degrees, “fty minutes, thirty-one seconds east (S 52° SO’ 31”’ E) 
three hundred fifty-seven and no hundred ths feet (357.00’) to a 
point; thence south eighteen degres, fift,-‘ive minutes, thirty- 
nine seconds west (S 18°® SS’ 39" W) five lkundred seventy-eight 
and twelve hundredths feet (S78.12") to a point; t..ence north 
eighty-one degrees, eight minutes, fifty-nine seconds west (N 81° 
08’ 59” W) six hundred thirty-one and sixty-seven hundredths 
feet (631.67") to a point on the easterly right of way line of 
Murderer’s Kill Road; thence proceeding in a southwesterly 
direction along said right of way line one thousand one hundred 
forty-four and ninety-six hundredths fect (1,144.96’) more or less 
to 4 point; thence south seventy-one degrees nineteen minutes, 
forty-six seconds east (S 71° 19’ 46" E) four hundred ninety-nine 
and forty-nine hundredths feet (499.49") to a point; thence south 
eighteen degrees, forty minutes, thirteen seconds west (S 18° 40’ 
13”’ W) four hundred thirteen and seventy-four hundredths feet 
(413.74’) to a point, thence south sixty-nine degrees, forty 
minutes, fifty-nine seconds East (S 69° 4 ' £°" E) forty-four and 
ninety-four hundredths feet (44.94') to a point; thence south 
twenty-seven degrees, zero minutes, forty-seven seconds west (S 
27° 00° 47" W) one thousand two hundred twenty one and thirty 
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hundredths feet (1,221.30°) to a point; thence north sixty-one 
degrees, thirty-five minutes, twen.y-one seconds west (N 61° 35’ 
21" W) six hundred seventy-three ard no hundredths feet 
(673.00°) to a point; thence north thirty-one degrees, thirty-five 
minutes, twenty-one seconds west (N 31° 35’ 21” W) Six hun- 
dred and no hundredths feet (600.0) more or less. to a point on 
the ce“iterly right of way line c* Murderer’s Kill Road; thence 
proceeding in a southwesterly direction along said right of way 
line two hundred eighty-five and seventy-eight hundredths feet 
{285.78') more or less to a point; thence proceeding in a nor- 
thwesterly direction and continuing along the southerly right of 
way line of Murderer’s Kill Road one thousand seven hundred 
fifty-eight and no hundredths feet (1,758.00’) more or less to the 
point of intersection of the southerly right of way line of Mur- 
derer’s Kill Road with the easterly right of way line of Farm to 
Market Road; thence proceeding in a southerly direction along 
the easterly right of way line of Farm to Market Road three 
thousand six hundred thirty-three feei (3,633.00") more or less to 
a point; thence south seventy-four degrees, thirty-three minutes. 
twelve seconds east (S 74° 33’ 12" E) two hundred thirty-one and 
no hundredths feet (231.00’) to a point; thence south zero 
degrees, fifty-six minutes, twenty-nine seconds west (S 00° 56’ 
29"" W) three hundred eighty-eight and thirty-two hundredths 
teet (388.32") to a point; thence south fourteen degrees, thirty- 
five minutes, three seconds west (S$ 14° 35° 03° W) three hun- 
dred six and thirteen hundredths feet (306.13’) toa point; thence 
north eighty-four degrees, thirty-three minutes, twelve seconds 
west (N 84° 33’ 12” W) four hundred three and forty-four 
hundredths feet (403.44’) more or less. to a point on the easterly 
right of way line of Farm to Market Road: thence proceeding in 
a southwesterly direction along the easterly right of way line of 
Farm to Market Road ore thousand ninety-fonr feet (1,094) 
more or less to a point; the: + south sixty-three degrees, thirteen 
minutes, two seconds east (S 63° 13° 02" E) six hundred and no 
hundredths feet (600.00') to a point; thence south forty-five 
degrees, nineteen minutes, fifty-two seconds west (S 45° 59 Sz" 
W) seven hundred four and ninety-four hundredths feet 
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(704.94') to a point; thence north seventy-one degrees, eleven 
minutes, twenty-three seconds west (N 71° 11° 23” W) one 
hundred eighty-one and thirty-six hundredths feet (181.36') to a 
point; thence south twenty-two degrees, twenty minutes, no 
seconds west (S 22° 20’ 00" W) one thousand zighty-five fee+ 
1,085") to a point; thence south seventeen degrees, forty-fou 

minutes, forty seconds west (S 17° 44’ 40” W) one hundred and 
no hundredths feet (100.00’) to a point; thence north seventy-two 
degrees, fifteen minutes, twenty seconds west (N 72° 15’ 20” W) 
three hundred ninety-six and no hundredths feet (396.00’) more 
or less, to a point on the easterly right of way line of Farm to 
Market Road; thence proceeding in a southwesterly direction 
along the easterly right of way line of Farm to Market Road three 
hundred feet (300') more or less, to a point; thence south 
seventy-four degrees, two minutes, seventeen seconds east (S 74° 
02’ 17" E) three hundred and no hundredths feet (300.00’) to a 
point; thence south fifteen degrees, fifty-seven minutes, forty- 
three seconds west (S 15° 57’ 43”. W) four hundred and no 
huncredths teet (400.00’) to a point; thence north seventy-four 
degrees, two minutes, seventeen seconds west (N 74° 02’ 17” W) 
two hundred fifty and no hundredths feet (250.00’) more or less, 
to a point on the easterly right of way line of Farm to Market 
Road; thence proceeding in a southwesterly direction along said 
right of way line seven hundred fifty-five and eighteen hun- 
dredths feet (755.18') more or less, to a point; thence south forty- 
eight degrees, thirty-six minutes, twenty-six seconds east (S 48° 
36’ 26" E) three hundred thirty-three and eighty-two hundredths 
feet (333.82') to a point; thence south thirty-degrees, one 
minutes, forty-four seconds west (S 30° 01’ 44” W) four hundied 
ninety-nine and three hun¢redths feet (499.03’) to a point; 
thence suuth forty-seven degrees, forty-eight minutes, fifty-six 
seconds east (S 47° 48° 56" E) sixty-one and nineteen hun- 
dredths feet (61.19’) to a poim,; thence south thirty-two degrees, 
six minutes, seven seconds east (S 32° 06’ 07” E) sixty-five and 
forty-eight hundredths feet (65.48’) to a point; thence south 
nineteen degrees, thirteen minutes, ten seconds east (S 19° 13’ 
10°" FE) thirty-eight and eighty-two hundredths feet (38.82’) to a 
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point; thence south fifteen degrees, thirty-six minutes, forty-four 
seconds cast (S 15° 36’ 44” E) two hundred forty-two and 
seventy-six hundredths feet (242.76') to a point; thence south 
thirty-one degrees, seven minutes, twenty-seven seconds east (S 
31° 07° 27" E) three hundred sixty-six and seventy-eight hun- 
dredths feet (366.78') to a point; thence south thirty-four 
degrees, ten minutes, thirty-six seconds east (S 34° 10° 36” E) 
one hundred fifty-seven and fifty hundredths feet (157.50") to a 
point; thence south twenty-six degrees, fifty-nine minutes, no 
seconds east (S 26° 59° 00" E) one hundred eighty-four and 
seventy-two hundredths feet (184.72') to a point; thence south 
thirty-one degrees, sixteen minutes, thirteen seconds east (S 31 

16° 13°" E) five hundred eighty-nine and sixty-seven hundredths 
feet (589.67') to a point; thence south fitty-two degrees, thirty- 
seven minutes, one second west (S 52° 37’ 01" W) one hundred 
fifty-seven and twenty-six hundredths feet (157.26’) 1 a point; 
thence south forty-six degrees, sixteen minutes, fifty-three 
seconds west (S 46’* 16’ 53" W) one thousand two hundred 
thirty-two and thirty-one hundredths feet (1,232.31') to a point; 
thence south twenty-six degrees, eighteen minutes, thirty-eight 
seconds west (S 26° 18’ 38" W) three hundred eight and sixty-six 
hundredths feet (308.66’) to a point; thence south thirty-eight 
degrees, forty-nine minutes, eight seconds west (S 38° 49’ 08”’ 
W) four hundred fifty-eight and six hundredths feet (458.06’) 
more or less, to a point on the northerly right of way line of 
Union Street (Said point being twenty-five and no hundredths 
feet 25.00" as measured at right angles from the centerline of 
Union Street); thence south forty-nine degrees, twenty-one 
minuies, twenty-six seconds east (S 49° 21’ 26” E) along the 
northerly right of way line of Union Street nine hundred sixty- 
two and one hundredths feet (962.01") more or less, to a point; 
thence north forty-three degrees, fifty-two minutes, fifty seconds 
east (N 43° 52° SO” E) one thousand three hundred fifty-one and 
forty-eight hundredths feet (1,351.48') to a point; thence south 
thirty-four degrees, thirty-five minutes, fifty-one seconds east (S 
34’e 3S’ SI” E) six hundred cighty-three and eighty-eight 
hundredths feet (683.88') to a point; thence south thirty-one 
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degrees. no minutes, fifty-four seconds west (S 31° 00’ 54” WwW) 
four hundred sixty-five and forty-three hundredths feet (465.43’) 
to a point; thence south fifty degrees, twenty-five minutes, thirty- 
six seconds cast (S 50° 25° 36” E) seven hundred cighty-three 
and eight hundredths feet (783.08") to a point; thence north 
twenty-nine degrees, forty-seven minutes, twenty-seven seconds 
east (N 29° 47° 27” E) one thousand fifty-nine and thirty-three 
hundredths feet (1,059.33’) to a point; thence south eighty-nine 
degrees, thirty-one minutes, four seconds east (S 89° 31’ 04” E) 
eight hundred sixteen and fifty-six hundredths feet (816.56’) 
more or less, to a point on Murderer's Creek; thence proceeding 
in a southerly direction along Murderer’s Creek one thousand 
sixty and thirty-three hundredths feet (1,060.33’) more or less to 
the point of intersection of Murderer s Creek with the westerly 
right of way line of Route 385; thence proceeding in a nor- 
theasterly direction along the westerly right of way line of Route 
38S five thousand thirty-four feet (5,034’) more or less, te the 
point and place of beginning, said parcel containing one 
thousand four hundred twenty-six and twenty-two hundredths 
acres (1,426.22 acres) of land, more or less. 


PARCEL 2 
ALL that tract, piece or parcel of land being in the Town of 


Athens, County of Greene, State of New York and more par- 
ticularly described as follows: 


Parcel 2: Beginning at a point on the westerly right of way line of 
Farm to Market Road (said point being twenty-five and no 
hundredths feet '25.00', more or less. as measi'red at right 
angles from the centerline of Farm to Market R»: caid point 
being also the southeast corner of the parcel hercis: «. scribed; 
thence north seventy-eight degrees, fifty-two minutes, seventeen 
seconds west (N 78° $2’ 17" W) a distance of four hundred and 
no hundredths feet (400.00') to a point; thence south ten 
degrees, nine minutes, twenty-seven seconds west (S 10° 09° 27” 
W) a distance of nine hundred seventy-eight and seventy-four 
hundredths feet (978.74') to a point; thence north sixty-five 
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degrees, two minutes, twenty-eight seconds west (N 65° 02’ 28” 
W) a distance of forty-five and no hundredths feet (45.00’) to a 
point; thence south seventy-four degrees, thirty-eight minutes, 
twenty-five seconds west (S 74° 38° 25" W) a distance of fifty-two 
and seventy-four hundredths feet (52.74’) to a point; thence 
south eighty-two degrees, twelve minutes, twenty seconds west (S 
52° 12’ 20” W) a distance of sixty-seven and fifty-seven hun- 
dredths teet (67.57’) to a point; thence south eighty-two degrees, 
forty mirutes, twenty-five seconds west (S 82° 40’ 25” W) a 
distance of eighty-seven and sixty-three hundredths feet (87.63’) 
to a point; thence south seventy-eight degrees, two minutes, 
forty-seven seconds west (S 78° 02° 47” W) a distance of one 
hundred nine and ten hundredths feet (109.10’) to a point; 
thence south sixty-nine degrees, fifty-nine minutes, thirty-seven 
seconds west (S 69° 59’ 37” W) a distance of two hundred six 
and fifty-one hundredths feet (206.51') to a concrete monument; 
thence south twenty-three degrees, fifty-two minutes, fifty-five 
seconds west (S 23° $2’ 55" W) a distance of two hundred fifteen 
and ninety-two hundredths feet (215 92’) to a marked rock; 
thence degrees, seventeen minutes, forty-nine seconds west (S 
36° 17° 49" W), a distance of seven hundred sixty-nine and 
thirty-two hundredths feet (769.32’) to a concrete monumert; 
thence south twenty degrees, twenty-three minutes, three 
seconds west (S 20° 23’ 03" W) a distance of two hundred thirty- 
six and no hundredths feet (236.00) to a point; thence north 
seventy degrees, seventeen minutes, seventeen seconds west (N 
70° 17° 17" W) a distance of four hundred thirty-one and twenty- 
seven hundredths feet (431.27') to a »oint, said point being 
common to the lands now or formerly of Van Hoesen on the 
west. Albright on the south and Ralph Allen on the north; 
thence north twenty-five degrees, fifty-four minutes, five seconds 
east (N 25° 54° 05” E) a distance of one thousand, thirty-four 
and twenty-six hundredths feet (1,034.26’) to a point; thence 
north sixty-seven degrees, twenty minutes, forty-eight seconds 
west (67° 20° 48" W) a distance of five hundred eighty and forty- 
four hundredths feet (580.44") to a point; thence north seven 
degrees, forty-eight minutes, sixteen seconds east (N 7° 48’ 16” 
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E) a distance of sevei'ty-ore and twenty-seven hundredths feet 
(71.27') to a point; thence north one degree, forty-four minutes, 
thirty seconds west (N 1° 44’ 30” W) a distance of eighty-three 
and seventy-three hundredths feet (83.73’) to a point; thence 
north sixty degrees, twenty-six minutes, fifty-eight seconds east 
(N 60° 26’ 58” E) a distance of seventy-nine and twenty-two 
hundredths feet (79.22’) to a point; thence north thirty-three 
degrees, nine minutes, thirty seconds east (N 33° 09’ 30” E) a 
distance of one hundred six and twenty-three hundredths feet 
(106.23’) to a point; thence north fourteen degrees, fifty five 
minutes, thirty seconds east (N 14° 55’ 30” E) a distance of 
eighty-seven and thirty-three hundredths feet (87.33’) to a point; 
thence north sixty-four degrees, forty-seven minutes, twenty-six 
seconds east (N 64’ 47’ 26” E) a distance of twenty-one and 
seventy hundredths feet (21.70’) to a point; thence north 
fourteen degrees, five minutes, twenty-six seconds west (N 14° 
0S’ 26" W) a distance of seventy and eighteen hundredths feet 
(70.18") to a point; thence north eight degrees, fourteen minutes, 
twenty seconds east (N 8° 14’ 20” E) a distance of forty-five and 
forty-nine hundredths feet (45.49") to a point; thence north forty- 
three degrees, forty-six minutes, four seconds west (N 43° 46’ 
04°’ W) a distance of one hundred one and fifteen hundredths 
fect (101/15’) to a point; thence north twenty-four degrees, forty- 
seven minutes, twenty-two seconds west (N 24° 47’ 22” W) a 
distance of two hundred ten and twenty-two hundredths feet 
(210.22’) to a point; thence north twenty-seven degrees, thirty 
minutes, thirty-nine seconds west (N 27° 30’ 39” W) a distance 
of one hundred sixty-nine and eighty-nine hundredths feet 
(169.89") to a point; thence north eleven degrees, fifty-two 
minutes, fifty-one seconds west (N 11° 52’ S1”” W), a distance of 
one hundred forty-seven and sixty-eight hundredths feet 
(147.68') to a point; thence north eighteen degrees, forty-six 
minutes, fourteen seconds east (N 18° 46’ 14” E) a distance of 
one hundred eighty-six and ninety-one hundredths feet (186.91") 
to a point; thence north twenty-three degrees, forty-nine 
minutes, twenty-five seconds east (N 23° 49’ 25” E) a distance of 
one hundred forty-seven and eighty hundredths feet (147.80") to 
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a point; thence north zero degrees, thirty-one minutes, forty- 
seven seconds east (N 0° 31° 47" E) a distance of one hundred 
thirteen and forty-four hundredths feet (113.44) to a point; 
thence north forty-five degrees fifty-nine minutes, fifty-two 
seconds east (N 45° 59° $2” E), a distance of seventy-nine and 
twenty-one hundredths feet (79.21’) to a point; thence north 
forty-nine degrees, twenty-six minutes, twenty seconds east (N 
49° 26’ 20" E) a distance of one hundred thirty-six and twenty 
hundredths feet (136.20’) to a point; thence north forty-one 
degrees, four minutes, thirty-six seconds east (N 41° 04’ 36” E) a 
distance of sixty-four and fifty-four hundredths feet (64.54’) toa 
point; thence north sixty-seven degrees, thirty-three minutes, 
eighteen seconds east (N 67° 66’ 18” E) a distance of one 
hundred twenty-five and no hundredth feet (125.00’) to a point; 
thence north twenty-eight degrees, thirty-six minutes, eleven 
seconds east (N 28° 36’ 11” E) a distance of sixty-one and fifty- 
two hundredths feet (61.52’) to a point; thence north forty-nine 
degrees, forty-five minutes, thirty-one seconds east (N 49° 45° 
31” E) a distance of one hundred eighty-one and sixty-eight 
hundredths feet (181.68 to a point; thence north thirty-one 
degrees, forty-three minutes, fifteen seconds east (N 31° 43’ 15” 
E) a distance of ninety-eight and seventy-five hundredths feet 
(98.75') to a point, said point being the northwest corner of the 
parcel herein described; thence south sixty-eight degrees, two 
minutes, twenty seconds east (S 68° 02’ 20” E) along the 
property line of lands of Weis on the north and the lands of 
Ralph Allen on the south, a distance of seven hundred seventy- 
nine and ninety-two hundredths teet (779.92’) to a point; thence 
south sixty-four degrees, forty-one minutes, forty-one seconds 
east (S 64° 41° 41” E) a distance of four hundred sixty-nine and 
sixty-nine hundredths feet (469.69°) to a point; thence south 
sixty-four degrees, fourteen Minutes, thirteen seconds east (S 
64° 14° 13” E) a distance of two hundred ten and no hundredths 
feet (210.00") to a point; thence south sixty-two degrees, fourteen 
minutes, thirteen seconds cast (S 02° 14’ 13” E) a distance of one 
hundred thirty-two and no hundredths feet (132.00") to a point: 
thence south eighty-thre: degrees, tifty-nine minutes, twenty-one 


seconds east (S 83° 59’ 21" E) adis. ~.< of one hundred ninety- 
eight and no hundredths feet (198.0C’) to a point; thence south 
eighty-seven degrees, fourteen minutes, twenty-one seconds east 
(S 87° 14° 21” E) a distance of ninety-seven and no hundredths 
feet (97.00") more or less, to a point on the westerly right of way 
line of Farm to Market Road (said point being twenty-five and 
no hundredths teet (25.00) more or less, as measured at right 
angles from the centerline of Farm to Market Road) said point 
bciny the northeast corner of the parcel herein described; thence 
proceeding in a southerly direction along the westerly right of 
way line of Farm to Market Road a distance of five hundred and 
eighty-three and twenty-two hundredths feet (S83.22') more or 
less to the point and plu + of beginning, said parcel contains 
ninety-four and five hundredths acres (94.05 acres) of land, 
more or less. 


PARCEL 3 


ALL that tract, piece or parcel of land being in the Town of 
Athens, County of Greene, State of New York and more par- 
ticularly des ‘ribed as follows: 


Parcel 3: Beginning at a point on the easterly right of way line of 
Route 385 (said point being twenty-five and no hundredths feet 
‘25.00’, as measured at right angles from the centerline of Route 
385) said point being also the southwest corner of the lands now 
or formerly of Manueli and ine northwest corner of the parcel 
heicin described; therice south forty-six degrees, fifty-two 
minutes, twenty-four seconds east (S 46° 52’ 24” E) along the 
property line of the lands now or formerly of Manueli on the 
north and the lands of Puglisi on the south, five hundred 
eighteen and fifty-six hundredths feet (518.56’) to a point; 
thence north twenty-nine degrees, no minutes, thirty-six seconds 
east (N 29° 00° 36"’ E) two hundred and no hundredths feet 
(200.00) to a point; thence north forty-three degrees, seven 
minutes, thirty-six seconds east (N 43° 07’ 36” E) one hundred 
twenty-five and no hundredths feet (125.00’) to a point; thence 
south forty-six degrees, fifty-two minutes, twenty-four seconds 
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east (S 46° 52’ 24” E) along the property line of the lands now or 
formeriy of Blumers on the north and the lands of Puglisi on the 
south nine hundred thirty-four and ten hundredths feet (934.10’) 
to a point; thence south sixteen degrees, thirty-nine minutes, 
tour .econds west (S 16° 39° 04"' W) along the property line of 
the lands of Petramale on the east and the lands of Puglisi on the 
west. two hundred seventy-five and sixtcen hundredths feet 
(275.16') toa point; thence south thirty-four degrees, thirty-nine 
minutes, fifty-one seconds west (S 34 
39° Si” W) two thousand four hundred five and twenty-nine 
hundied¢hs teet (2,405.29") to a point; thence south thirty 
degrees, ten minutes, forty seconds west (S 30° 10’ 40” W) along 
a line being thirty three feet (33.00") westerly from and parallel 
to a row of brick buildings, six hundred fifty-nine and twe ty- 
eight hundredths feet (059.23') more or less, to a point on 
northerly right of way line of brick row; thence proceeding in a 
northwesterly direction along the northerly right of way line of 
brick row six hundred fifteen and sixty hundredths fee+ (615.60’) 
more or less, to a point on the easterly right of way ‘'«e of Route 
385; thence proceeding in a northeasterly directi along Jie 
easterly right of way line of Route 385 a dis “nce of te 
thousand four hundred eighty-three and forty-five hundreaths 
feet (3,4%3.45') more or less to the point and place of beginning, 
said parcel containing ninety and forty hundredths aci 90.40 
acres) of laid, more or less. 


PARCEL 4 


ALL that tract, piece or parcel of land being in the Town of 
Coxsackie, County of Greene, State of New York and mor 
particularly described as follows: ; 


Parcel 4: Beginning at a point on the easterly right of way line of 
Murderer’s Kill Road ‘said point being twenty-five and no 
hundredths feet ‘25 0" as measured at right angles from the 
centerline of Route 385); thence south eighty-four degrees, forty- 
eight minutes. twe -*v seconds east (S 84° 48’ 20’ E) a distance 
of one hundred si. y-seven and ninety-eight hundredths feet 
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(167.98) to a point; thence north fifty-one degrees, twenty 
minutes, twenty-five seconds east (N 51° 20’ 25” E) a distance of 
ninety-six and five hundredths feet (96.05’) to a point; thence 
south seventy-seven degrees, eleven minutes, forty-five seconds 
east (S 77° 11’ 45” E) a distance of one hundred twelve and eight 
hundredths feet (112.08') to a point; thence north seventy-two 
degrees, fifty-two minutes, twenty-four secomas east (N 72° 52’ 
24” E) a distance of one hundred sixty-five and fifty hundredths 
(16S.50") to a point; thence south sixty-eight degrees thirty-fouts 
minutes, one second east (S 68° 34’ 01” E) a distance of two 
hundred forty-seven and no hundredths feet (247.00’) to a point; 
thence south ten degrees, fifteen minutes, fifty-seven seconds 
west (S 10° 15’ 57"’ W) a distance of four hundred eighty-six and 
thirty-four hundredths feet (486.34’) to a point; thence south 
eighty-three degrees, six minutes, thirty-five seconds east (S 83° 
06’ 35” E) a distance of six hundred seventy-eight and no 
hundredtas feet (678.00’) to a point; thence south ten degrees, 
twenty-seven minutes, fifty-one seconds west (S 10° 27’ 51” W) a 
distance of eight hundred sever’ y-one and fifty-nine hundredths 
feet (871.59’) to a point; thence south fifty-eight degrees, fifty- 
eight minutes, forty-four seconds east (S 58’e 58’ 44” E) a 
distance of three hundred fifty-nine and ninety-five hundredths 
feet (359.95") to a point; thence south twenty-nine degrees, 
thirty-one minutes, thirty-two seconds west (S 29° 31’ 32” Ww) 
along the property line of the lands of Carl on the east and the 
lands of Tony Marlik on the west, a distance of seven hundred 
seventy and no hundredths feet (770.00’) more or less to a point 
on the northerly right of way line of Adams Road said point 
being also, the southwest corner of the lands of Carl and the 
southeast corner of the parcel herein described; thence 
proceeding in a northwesterly direction along said right of way a 
distance of one thousand thirty-one and sixty four hu»dredths 
feet (1,031.64’) more or less to a point; thence north twenty-six 
degrees, four minutes, forty-one seconds east (N 26° 04’ 41” E) 
two hundred twenty-six and thirty-nine hundredths feet 
(226.39’) to a point; thence north seventy-five degrees, twenty 
minutes, twenty-four seconds west (N 75° 20’ 24” W) one 


93 


hundred ninety and twenty-nine hundredths feet (190.29’) to a 
point; thence south twenty-six degrees. twenty-three minutes, 
thirty-four seconds west (S 26° 23’ 34” W) one hundred seventy 
and iwenty-six hundredths feet (170.26') more or less to a point 
on the northerly right of way line of Adams Road; thence 
proceeding in a northwesterly direction a distance of three 
hundred thirty and no hundredths feet (330.00’) more or less, to 
a point of intersection of the northerly right of way line of Adams 
Road with the easterly right of way line of Murderer’s Kill Road, 
said point being also the southwest corner of the parcel herein 
described; thence proceeding in a northerly direction along the 
easterly right of way line of Murderer’s Kill Road, a distance of 
one thousand five hundred sixty-four and seventy-six hundredths 
feet (1,554.76') more or less, to the point and place of beginning, 
said parcel containing fifty-eight and sixty-three hundredths 
acres (S8.63 acres) of !and, more or less. Excepting from this 
fifty-eight and sixty-three hundredths ecre (58.63 acre) parcel a 
fifty hundredths acre (0.SO acre) burial ground to be retained by 
the widow Kennedy's family as a burial ground with the right of 
passage to and from the same. 


PARCEL 5 


ALL that tract, piece or parcel of land being » the Town of 
Coxsackie, County of Green, State of New York and more 
particularly described as follows: 


Parcel 5: Beginning at the point of intersection of the northerly 
right of way line of Murderer’s Kill Road with the easterly right 
of way line of Farm to Market Road; thence proceeding in a 
southeasterly direction along the northerly right of way line of 
Murderer’s Kill Road one thousand five hundred ninety-six feet 
(1,596") more or less, to the point of intersection of the northerly 
right of way line of Murderer’s Kill Road with Murderer’s Creek: 
thence proceeding in a nortlieasterly direction along the nor- 
therly right of way line of Murderer's Kill Road two hundred 
fifty-five and sixty nine hundredths feet (255.69’) more or less to 
a point; thence north twenty-three degrees, nine minutes, forty- 
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seven seconds east (N 23° 09° 47’’ E) two thousand twenty-six 
and forty-eight hundredths feet (2,%26.48’) to a point; thence 
south eighty-one degrees, forty-eight m/‘nutes, forty-three 
seconds east (S 81° 48’ 43”’ E) three hundred and no hundredths 
feet (300.00"') to a point; thence north five degrees, twenty-six 
minutes, three seconds east (N 0S” 26’ 03" E) one thousand eight 
hundred twenty-three and seventy-two hundredths feet 
(1,823.72') to a point; thence north seventy-five degrees, fifteen 
minutes, twenty-six seconds west (N 75° 1S’° 26” W) one 
thousand two hundred sixty-three and forty hundredths feet 
(1,263.40") to a point; thence north eighty degrees, forty-one 
minutes, thirty seconds west (N 80° 41’ 30°’ W) one thousand six 
hundred seventy-two and twenty hundredths feet (1,672.20') 
more or less to a point on *he easterly right of way line of Farm to 
Market Road; thence proceeding in a southerly direction along 
the easterly right of way line of Farm to Market Road four 
thousand two hundred four feet (4,204’) more or less to the point 
and place of beginning, said parce No. 5 containing two 
hundred twenty-eight and ninety-four hundredths acres (228.94 
acres) more or less. 
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CONDITIONS OF THIS POLICY PRINTED PREV lOUSLY AT 
PAGE 31. 
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USUFE TITLE INSURANCE COMPANY of New York 


Endorsement 
Attached to and made a pert of USLIFE TITLE INSURANCE COMPANY of New York 
y No A-G66070 


Said policy is hereby amended as follows 


The name of the insureds is beveby changed as follows: 


Diversified Mortenge Investors, a Massachusetts 
Business Trust, and Continental Mortmige Investors, 
@ Massochusetts Dusiness Trust, as their interests 
may appear. 


Nothing herein contained shall be construed as extending or changing the effective date 
of sad policy, uniess otherwise expressly stated 


$ yned and sealed this 20th day of March .19 73 
By 

Fie ToT ee a ne resident sins 

Attest 


fnm Mm ae 


Serial No. BO 744 


THIS Ns ORTGAGE, made th 78th day of September, nineteen 
hundred and seventy-one BE(/ WEEN SLEEPY HOLLOW 
LAKE, INC., a New York corporation, having its principal place 
of bus. | ss ‘e Town of Catskill, Green County, New York, 
the mortg amt) DIVERSIFIED MORTGAGE _§IN- 
VESTORS, a ¥! assachusetts business trus “, having its principal 
place of business at 225 Franklin Street, Boston, Mass., the 
mortgagee, WITNESSETH, that to secure the payment of an 
indebtedness in the sum of Twelve Million and no/100 
($12,000,000,000.00) dollars, lawful money of the United States, 
to be paid as provided in a promissory note bearing even date 
herewith, with interest thereon to be computed from the date 
hereoi, at the rate of ten (10%) per centrum per annvu nd to 
be paid monthly thereafter, commencing the Ist day of 
November, 1971, together with all additional interest payable in 
the manner set forth in the loan agreement bearing ever: date, all 
according to a certain note of obligation bearing even date 
herewith, the mortgagor hereby mortgages to the mortgagee 
ALL that certain plot, piece or parcel of land, with the buildings 
and iniprovements thereon erected, situate, lying and being in 
the Towns of Athens and Coxsackie, Greene County, New York, 
more particularly described in the “Perimeter Descntion of 
lands of Sleepy Hollow Lake, Inc."’, which is annexed hereto and 
made a part hereof: 


GREENE COUNTY, SS 

1 hereby certify that there has been 
paid as mortgage tax on this instru- 
ment the sum of $60,000.00 

dated Sept. 27, 1971. 


[Sed] 


2 


=—= 


vs 


TOGETHER with all right, title and interest of Use mortgagor in and to the laad lying in the sirceus and 
roads in (ront of and adjoining said premises; 


TOGETUEK with all fixtures, chattcls and articles of personal property now or hereafter attached to or 
used in connection with said premises, including but not limited to fumaccs, boilers, oi burners, radiators 
and pip.ug. coal stokers, plumbing and badiroom fixtures, refriveration, ais conditioning and sprinkler systems, 
wash-tubs, sinks, gas and clectric fixtures, stoves, ranges, awungs, screens, window shades, clevators, motos 
dyname., telt Mors, hitchea cabuuts, incinera? s wl shrubbery and all other oquipr t 3 
machinery. apphances, fuings, and fixturcs of c 


pia t af 
"y kind in or used mn the operation of the buildings siand- 
ing on said premises, together with any and all rep!ucemenis thercof and additions there:o; 


TOCETUER with all awards heretofore and lnrcafter de to the morigago. for taking Sy eminent 
domain the whole or any part of said premises © casemem thercin, 4 awards for < 

of grade of streets, whic ssid aw are teby sivned to the mortgages, who is 
collect and receive the proceeds Of such & yer feecipts and acquit 
to apply tac same toward ihe paymcat of the morgage devi, noiwuhsiangiag Lic fact 2. 
thereon may not Uien be due ang payable; and sic “id mocigagor hereby agrees, upon request, to TucAc, 
exccule and deliver and all assignments and? oiler instruments sudicicat for the purpose of aasi7 Sind 


awards to the mortgagee, free, clear and discharged of any encumbrances of any kiod of nature whs\sover 


ards and to give 


AND he mortgagor covenants witr the morngages as cllows 
That the mortgagor will pay the indebtedness as hen nbelore provided. 


2. That the morteagor will keep the buildings on the premises insured against loss by Gre for the beset 
of the mortgagee; tint he will assign and desiver the policies to Lie Mortgages, abd Uist he wal fodowins boc 
morigagcc for any premiums paid for insurance mace by the igagee on the morigagor’s cefauli in so ic- 
suring tic buildings or in so assigning and delivering tie polcics. 


3. That no building on the prenuses shall be alicrod, removed or demolished without te consex: of 
the mortgagee 

4. That the whole of said principal sem and interest shall become dus at the opidon of Ge m 
after « ‘wilt in the payment of any instalment of prircipal or of interest for fficen days; or ai 
in **+ poyment of any tax, water rate, sewer rent of assessment for thimy cays after notice and ; 
a cfault after nodte and demand cither ia assigning anc celivering the policies insufing the - 
agai 4 loss by fire of in rcimbursing Ue morigy gee | we : 
provided; or after default wxon request in “*rnishing a + 
whether any oflsets of defcases cxist againn the morgage 4. : 
which has been made payable in instalments at the application of the mortgagor or-lessce Of the premins 
shall nevertheless, for the purpose of this paragraph, bs deemed due and payable in its calircly oa We 
day the first instalment becomes due or payable or a lico. 

$. That th, holder of this mortgage, in any action to foreclose it, shall be catitied to the apponuneat 
of @ receiver. a 

6. That the mortgagor will pay all taxes, asscssmenis, sewer reats or water rr’es, and in default ciczcol, 
the morigagce may pay the same. 

7. That the morigagor within five days upon request in person or within tea days upon request by cc: 
will furnish a written statement duly acknowledged of the amouat duc oa this morigage and whether any 
Oflscts or defenses cxist against the mortgage debt 


ne 


8. That aotice .. ' demaad or request may be in writing and may be scrved in person or by mail 
9. That the morigagor warrants the title w Wie promises, 


10. That the fire insurance policies requited by paragraph No, 2 above shall contain the usual cxiwnced 
coverage eralorsement; that in adduion thereto Uc morigagor, withia thiny days alter nosice aad : 
will keep premises insured against War sk anc any OUier hazard wat may feasonco.y de 
by the mortgages. All of the provisions of paragrapis No. 2 and No, 4 above relating to Gre insur 
the provisioas of Section 254 of the Real Property Law cocstruing the same shall apply wo the con. 
insurance seqused by Uhis paragraph. 


11. That in cas: of a foreclosure sale, said premises, or so much Uiereof as may be a... sted by this mon- 
ge, may be sold in one parcel. 


12. That if any action or proceeding be commenced (except an action to forceloss this mori: 
collect the debt secused thereby), to wich action or proceeding ths morigages 4 mace 4 pany, 
ig becomes necessary to defend or upheld the licn of this morigage, sl sums paid br the cior 
expense of any litication to prosceuic or defend Use rights and len crewed by this morigaz 
sonable counsel fecs), shall be paid by the moripinor, togetes wah imterest Ciereon ° 
per cert. per annum, and any such sum and the inwresi thercon shall be a lien om sod p B35, 8 
ha, Or title to, interest in of claim upon sak! premises altaciung OF acer wimg subsequent Wie <8 & 
cage, and shall be deemed to be secured by this mortgage. la any action or procer 

close th’s mortgage, or to recover or collect the debt sceured thereby, the provisions of law respectic. We re- 
coverins of costs, disbursements and allowaswes shall prevail unailected by this covers 


wee S8O-mee 408 
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? ' 4 ii.¢ ‘ ‘ 
‘ ! ‘ , t« up ’ “ ne 
, ‘ } ‘ “ 5 “ ' ‘ 
‘ ' 4 the co ‘ 
net j s ‘ J J sinp n 
' 1 < e f nem of LCS, SSeeosmC MES 
' cluat beconune ts 5 $ sucht n y 
verkal & , pon any nat days’ v 1f The cw ¥ - 
i ‘ nv gee, ¢ ve of ect t ‘ aut sod < 5 
| t ff » period of more t one mh 4 . ma « ty fs : 
 é pay ily in adva > the m of tO any receiver Winicd 10 ¢ 
rents es and 5 8s, the fair 4 reasonable senial value for the use and ovcupction « 
I ises of of such part reof as muy be ia tie 75 mortgagor, : 
sucit PAyMcnt \ and surren © POSscssy c $s to Uic Mor ve 
j and in dafault thercof may be evicied by summary * 
iH 14 That the whole of said principal sum and the <test shall become duc at the option of the me 
 (&) aiter fas ube to ibe mk WAU ke cuys 2 Comanrd, reccinmis scow..3 = 
, tanec t rea > cats; oF ) s the agual or Circa won, © 
|| or removal o ding on t promuses without ic consent of the mm S c 
} assigimeni of ihe rents of the teof Wiicut the © ea consent the ny ‘ 
1 (d) if the buildings on said premises u cd im reasonadiy good repair; or (¢) af.er fa..uze to 
! comply with aay requirement or orccs On oO. law OF Or.aance issued by any 3 
f department elas f tes months from the issuance < < 
| on epplicctioa of tic a ty Going businzss 3 of 
Po Mow Yerk refute to iss $ cut seid 
prupeny least ope 3 3 WriuIs = = 
 Cas.dfamees Uicrooa an t ny reserv : S te oT) 
# morigagor, in the ¢ of any law decuctag fron othe purposes 
tion aay lien thercon, y on oi f 308 or C.bts secured Ciereoy i Stats 
} Of local purpses, or (i) stgagor fais accp, Observe anc perform any Of Ue OLier COVE..cis, 


|| conditions or agreements co: 
i 1S. That the 
cured her: 
| pose of o. 


tair . in this mortgage 


will im compliance with Section 13 of Lica Law, receive che aévances 
the ight to receive such advances as a trust [urd to be app’ied ¢ for 
mprovement and wil! cpply the same Grst to tne paymetu of the cos: cf Ss 


tal of <=> same for any other purpose 


moricag 


part of 


Sovis oot tas 36. That i gaze bas Seen <-> oy & 3 of dsescess < =92 
thease tad 4 - 
— 5 | (4) r ? +h tTreacor a4 atl ° ae 24 le - * aiedl « bare ed - 
14.(4) or if the mortgaror defaults or fails to perlor ary oO: ine 
i téerzs and conditions contained in the eemens cetween tie 
parties which has beer executed sinults herewith anc Cusrs 
even Gave herewit! said loan agreezent beirg -aco-pore- 
ted herein by ref 


== 


! The maximum amou it which may be advanced or secured uncer 5:8 
mortgage under any circumstances is the sum of $12,000,000.00. 


This mortgage may not be changed or terminated orally. The cowrnanis contained ‘a this pigs 
{ shall men with the land and bind the mortgagor, tic he BUSESIITS Bu Deas 8 
| of the agor and all subsequent owners, encun.or te $ ond subienssis OF tos pres . 
F shall enurc to the benefit of the morigagee, the per representatives, successors and assors < = 


sudsexvent holders of Lus morgage. The word “morga; sell De COnsirued os cae 
and We word “mortgagee” shail, be construcd as if ik read “morigagess” whenever uc sense 
ge 80 reguites. 

| IN WITNESS WEEREO?, this mortgage bas bova duly executed by the morigagor.. anc its 


corporate seal annexed hereto by order of its 
board of directors. 


In PAESE 72 OF: 


SLEEPY ECLLOW LAKE, Ce 


i 
| te P ' 
ie ee ad 

. Stevda. FE 
Executive Vice-Pres. 


w 


STATE OF Kiw YORK, COUNTY OF mm 
Ox the day of 19s, belore mo 
personally came 


i 


to me known to be the individual described in and 
who executed the foregoing instrument, and acknowl 
edged that executed the same, 


MASSACHUSETT 
STATE OF BAEGOE, CouNTY op SUFFOLK *) 


On the 25th day of September}? 71, before me 
lly came Steven K 

to me known, who, ceing by me duly sworn, did de 

pose and say t at he resides at No. 209 

Halitee “rail, Davie, Flérica 

that he is the Dxecutive Vice-P res. 


of Le 
@ Sleepy Holiow Lakes 2 zne ce 4 


in ‘and which executed the lunguien & Suemensees that 
« he knows the seal of said corporation; that the seal 
affixed to said instrament is such corporate seal; that 
it was so affixed by ordes of the board of directors of 
said corpo acd i 

der. 


Title No. 


TO 


SAMBARD 10am OF MAW TORK LOALD OF TLL Veeoea wast tas 
embers oy 
INTER-COUNTY TiTLE GUARANTY 
and MORTGACE COMPANY 


CHARTIAED 1927 


g 

a 

8 

% ase rraseaee 

$8 881420 5.42359 G3 Eusay9 
& IMS 62a 
g 

: 
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STATE OF NEW YORZ, COUNTY OF ~ 
On the Any of i9 before ms 
personally cam : 

to v vown to be the individual! descrided in cad 
who ¢.ccuted the foregoing instrument, and ackzowl- 
edged that the same. 
STATE OF WEW YORK, COUNTY OF resi 
On the day of 19 =, before me 


personally came 
to me known, who, being by me 


culy sworn, did de- 
pose and say that he resides at No. 


, te corporsuoa Ceser.. 
‘he ee : 


et Pee os 
said ecrporation, and that he signed & tame 
thereto by like order. 


COUNTY 02 TOWN 


Reverdrd At Request af 
INTER-COUNTY Tile Gearanty and Mevigage Comoney 
RETURX BY MAN. TO 


Covane Caunty, ba 
Recarile * >n 1 2 9S de 
a 4 


in Les 19, ot. 7: 


ect LO, im biker 0 
of Sungegee ot puze "¢ 


indewi) 3 esamincd, 
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Cit, 10M460-045335 Pa . 


“ , end 


The Commouuealth of Gasserlusrtts 


JOHN F. X. DAVOREN 
Secretary of the Commonwealth 


D 8115 Po wa W/ 


3 hereby certify, raat at the date of the ottestation hereto ennened 


whose name is signed to the attached certificate of acknowledgment, proof or affidavit, was at 
the time of taking such acknowledgment, proof or affidavit, a NOTARY PUBLIC for the said 
Commonwealth duly covvmissioned and svorn; *hat to _LAWvects and aitestations as such, 
full faith and credit are and ought to be given in and out of court; that as such Notery Public 

*L_ wes by law authorized to take the same, to take depositions, to administer 
oaths and take acknowledgments of deeds or conveyances of lands, tenements or hereditaments and 
other instruments througlout the Commonwealth to be recorded according te law; that I have com- 
pared ALy signature to the annexed attestation with sae original on file in this office, 
end werily believe it to \+ genuine. I further certify thet the impressions of the seals. of Notaries 
Public are not required by law to be filed in this office. 


+ 3u testimony of which, I have hereunto affixed the 


»" . "+ Great Heal of the Commonwealth 
; # “the date above written. 


. e JOHN F. X. DAVOREN 
ie ° : Seeretary of the Commonwealth 


ance ue ueer 389 mee 444 / 
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CONSULT YOUR LAWTER BEFORE SIGHING THIS INSTRUMENT — THIS INSTRUMENT SHOULD 36 USED BY LAWYERS OonY 


THIS MORTGAGE, made in day of ninetcen hundred and 


REITWEEN 


, the mortgagor 
and 


, the mortgagee, 
WITNESSETH, that to secure the payment of an indebtedness in the sum of 
dollars, 
Liwful money of the United States or so much thereof as may be advanced, to be paid 
with interest thereon to be computed from the date of each advance, at the rate of per centum 
per annum, and to be paid on the lay of 19 » Next ensuing and 


thereafter 


' 
according to a certain bond, 
note or obligation bearing even date herewith, the mortgagor hereby mortgages to the mortgagee 


ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected, situate, 
lying and being in the 


FOGEVUER with all right, vith 


tose iy front ot said adjouings 5 


tin and to the land lying in the streets and 


rant c 


TOGETHER with all ive atte le perenl property gow or hereafter attached to or used 
HOO HON Wot af we " thee furnaces, bowers, onl burners, radiator and 
Pepe. Com stores, palestine! baer religer ations, wt teeming ond sprinkler ssstems, 
Worle tubs, sink ' tal chectete frxtene es nn AWOPPEIIS. Meroe window shales, eleva WOLOTS, 
ely chante ites, hitehen calsovets ‘ ” 11] ned shrubbery and all « equy The and 
wr \ hitangs, ated hutes ob « Koved rinen Pan the operation of the bditding onding 
tel prrerisise » th with any fall rep Wetits thereut wad addiion thereto 
TOLETOER ith alt aw dh mortgagor tor takis mien a sin 
lie whierle on an Hols thy Case hevent wing ony awards for changes of crodeet 
“ | tals ined to ti he hereby authorized ta solleet and re 
“ i” on stil nels arnl t ‘ , ey ' mage itlamces therclor mat ‘ ply lee 
te teow orned the meout of the mort thebt. eet itlestanedin wt that the amount « thereon ma 
uit Ie hue tied posable: and the sate tage hereby apie pon Tequest, to make, execute and 
“ + aml essenmenits aad othien sestetine re ihe vent bow chee purpe of asrning sand anard, to 
! Higagee, bee, clear aid disel Pot any cocanbia 4ny hind of nature whatsoever 
AND , Y nae ! 1ort 1 \ 
1 ‘ nig ” Wl pa bred ny tnbetore provided 
Phat the once ” i heey slitnes coe thee His msured sittet lows by fire lor the benefit 
til ' that Le will aessign teliver tt est worteagec; and that he will reamburse the 
' HOS prc riteciiees proved f Hu anee Hy ! her tnavee on the mor 301s defoulein so insur 
mn , ” In ' , en deliver > 
1 sling on premises shall be wu weed or demolished without che consent of the 
Ten Faget 
Tlaat the r price ipal yom ane it hall become due ati on of the mortgagee: after 
u the p Hotty sestabcnt of prin imteres: Lor Altes t 1 tetauit in the pay 
rete femee ta t Le, SEWET POH On assenst om thirty clays alter a oaee aid demand. ov alew detoult 
tt note amd «lew chther mn is ' ny the policies inure b . ‘ Not los 
fn tabutsing the morte w prem port on such isunence, as here ded; or 
ifty Vet vealt cageee ye mm Cornish 1 statement of the mount due ther any 
oll on delen inst tl wnig debi, as hereinalter provided. An ays en made 
po ust ‘ ta re fu rortyag lessor of the prem: nev tieless, for the 
p10 prone | ph, be deented due wad payable in its entiety on the dav the first ins ilmen mes 
clue on ible wn 
, hat the bolder of this morigage, in any action to lareclose it, shall be entutled to the appoimimnent of a 
reeeive 
t Vivet the w wall pay NOs, Aves n 1 > Or water rates, and in default thereof, 
© tort ese 2 
i the , hint thes upon vot in person or within ten days upon request by mail 
i haw ment clutly ae knew be Atte amount due on this mortgage and whether any off 
ets on cleletives Cxint +guinet Che mortuace debt 
x Phat notice and demand of request may be in ' «may be served in person o« by mail 
% That the mortgagor warrants the athe to the penises 
m D bent thee feve in polietes requivcd by purograph No. 2 vbove shall contain the usual ex ended cov- 
Ciage codorement ulelition thereto the me: gor, within thirty days alter notice and demand. will 
keep the premises myured against war rok and amy other hazard that may 1 mably be requned by the mort 
ganee. Alb al the provisions of paragraphs No.2 aml Noo tabove ve ating to hire inyarance and the provisions of 
Sec tron tthe Real Property Law construmy Hac shall apply to che additional insurance required by 
this paragraph 
it Phat in cave of a foreclosure sale, said premines, or so much thereof as may be affected by this mor igage, 
tity be sald in one parcel. , 
2 Phat il any action ot proceeding be commenced (« jt an action to foreclose this mortgage or to collect 
he debt yecured thereby), to which action or proceeding tt yee is made a party, or in which it becomes 
recess to deteml or uphold the lien of this men HL stums pad by the mortougee tor the expense ot 
my! tron te prosecute or detond the tights and hen cocated by this n mutvage (including reasonable coun 
swell Mall be pt by the mon ggay ogether h crest thereon at the rate olsix per cot. per annum 
wnel any steely sti ane the snterese thereon shall be a len on sid: premises prior to any right, or tide to, 
SU L premises attaching or accruit Ubsequent to the lien of this mortgage, and 
shad! be cleemed vo be xecutcd by this norte age. fn ‘ hoor proceeding to loreclose this mortgage. or to 
recover of colle bt weured thereby, the provisions of how respecting the recovering of costs, disburse 
thet aut atiowanees shall prevail unailected by this covenant 


Strike out this 
clamee 17 if 
inapplicable 
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1S That the mortgagor hereby awigns to the mort tee the rents, inues and profits of the premises as [urther 
security for the payment of said indebtoutness, anal ee mortgagor grants to abe mortgagee the right to enter 
tye aad take possession of the premises for the purpose of coblevting the sume and to let the’ premises of any 
pert vereul, aid to apply the rents, isis and Hy utter payawnt of all necessary chatyes and expenses, on 
aro 08 said indebtodiions. Phis cwignment and Kiomt shall continue in effect until this mortgage is paid 
The men igagee hereby waives the right Her upon and take por “sion of said premiws for the ans poe ot 
coll ting sant rents, issues and profits, and the mortyayor shull be entitled to pal as and receive suid rents, 
haves arnt profits wii! default under any of the covconants comtitions of agreements contained in this mort. 
Rage, anal egrees to such rents, suey and profits a payment ot principal and interest becoming due on this 
Ween (Rage and in pe sent of Lanes, nnewments, sewer rents, water tates and carrying charges bec oming due 
against sand premises, but such right of the wot tgagor aay be revoked by the mor Kagee upon any default, on 
five days’ written notice, The mortgaper will mot, without the written comsent of the mortgagee, neeive or cul 
feet rent from any tenant of said premines or any part thereof fora sd of more than one month in advance, 
ae) to the event of any dei.cult under this men ivage will pay mouthly in advance to the mortgagee, or to any 
Fecenver appointed to collect said rents, neues und profits, the fair and reasonable rental value lor the use and 
Gecupation of said premises or of such part thereol os may be in the possesion of the morizayor, and upon de- 
fault in any such payment will vacate and surrender the posewion of said premises to the morigagee or to 


seh receiver, and in de a may be evicted by summary proceedings. 


Hh That the whole of said Prine ipal sum amd the interes: shall become due at the option of the mortgagee: 
(4) after failure to exhibii to the mortgagee, within ten days after demand, receipts showing payment of all 
(anes, Water Fates, sewer rents und assessments; or (ly) alter the a tual oF threatened alteration, demolition or 
removal of any building on the premises without the written consent of the mortgagee, or (c) alter the 
assignment of the rents of the premises or any part thercof without the written, consent of the mortgagee; ox 
(4) if the buildings on said Premises are nol main. sined in reasonably good repair; or (€) alter failure to com 
ply with any requirement of order or notice of violation of law or ordinance issued by any governmental de- 
partment claiming juriuliction over the premises within three months from the issuance there; or (f) if on 
application of the mortgagee two or more fire insurance companies laviully doing business in the State of New 
York refuse to issue policies insuring ihe buildings on the premises; cr (g) in the event of the removal, demoli- 
tion or destruction in whole or in part of any of the fixtures, chattels ot articles of personal property covered 
hereby, unless the same are promptly replaced by similar fixtures, chattels and articles of personal property 


| at least equal in quality and condition wo those replaced, free (rom chattel mortgages on rT encumbrances 


thereon and free from any reservation of tithe thereto; or (h) after thirty days’ notice the mortgagor, in 
the event of the passage of any law deducting fron the value of land for the purpose © taxation any lien 
thereon, or changing in any way the taxation of mortgages or debts secured thereby for s..¢ or local purposes; 
OF (i) if the mortgagor fails to keep, observe and pertorm any of the other covenants, conditions or agreements 
contained in this mortgage or of those contained in the building loan contract hereinafier menticaed. 


15. That the moriga will, in compliance with Section 13 of the Lien Law, receive the advances secured 
hereby and wil! held the cighe to receive such advances as a trust fund to be applied first for the purpose of 


" paying the cost of the improvement and will apply the same first to the poyment of the cost of the improve- 


ment betore using any part of the total of the same tos any other purpose. 


16. his mortgage is made pursuant to a certain building loan contract between the mortgagor and the 
me. agee dated 19 , and intended to be filed in the office of the Clerk of the County 
of on or before the date ot the recording of this mortgage, anc is subject to all the 
Provisions of said contract as if they were fully set forth herein and made part of this morigage. 


17. That the execution of this mortgage has been duly authorized by the board of directors of the mortgagor. 


This mortgage may not be changed oF terminated orally. The covenants contained in this morigaye shall 
run with the land and bind the monyuger, the hei pernonal repreventatives, successors and assigns of the 
mortgagor andl all srbsequent own rs, donants and subtenants of the premises, and sivall cnure 
to the bencht of the mortgagee, the peronal representatives, wa cemors and ms of the mortgagee and all 
subsequent hoklers of this mortgage. The word “met tgagor” shall be construed as if to read “mortgagous” 
and the word “mortyazee” shull be construed us if it read “mortgzazees” whenever the sense of this mortgage 
nw» require * 


IN WITNESS WHEREOS, this mortgage has been duly executed by the mortgagor. 


IN PRESENCE OF 


STATE OF NEW YORK, COUNTY oF 


h day of 19 
personally ca 


Ine id inal fe 


I the toreyoing strument mul 


wih “ te the 
execule 


executed the sat 


STATE OF NEW YORK. CouNTY or 


h ay of 19 
nal nine 
known, whe, being by t n j 
uy that he resides at Ne 
hat he is th 
i 
th 
and w texcented the foreg ing in 
nws the th ob xa orperatvon: tht the 
' wl i nient ryx tha 
hxed hy ter he be t chrect f 


hon, and that he signed h 


Building Loan Mortgage 


sittt NO 


Sieembane FOC OF RES yeRs Reams oF TUE sxpenwarrens 
Distributed by 


CHICAGO TITLE 
INSURANCE COMPANY 
MOME TITLE DIVISION 


eee 


RESERVE THIS SPACE FOR USE OF RECORDING OFFICE 


lodged that 


name thereto by 
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5%: | STATE OF mEW Yoax, County oF $8: 
before me Jn the day of 1% before me 
personally came 
tand who | to me known to be the individual described in and who 


executed the foregoing instrument 
| executed the sam 


and acknowledged that 


ss STATE OF NEW YORK, County oF $3: 
before rr m ti day of 19 before s 
werscmally came 
pow and nibing witness to the foregoing u, with 
whom | personally acquainted, who me duly 
| sworn, did depose amd sav th: he resides 
| 
hit « knows 
to be the individua’ 
affixed leseribed on and whe executed the f regoing instrument 
was so | ad subscribing witness, was F nt and saw 
rpora execute the same ; and that he, san! witness 
like order. | at the same time sub ribed h = name as witness thereto 


COUN. Y OR frown 


Rocwded a1 Requen of 
«144 INSURANCE COMPANY 
Moms Tr Dene 


Return by Mail to 


CHICAC- 
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TRUBIN SILLCOCKS EDELMAN & KNAPP 


(Javits Trubin Sillcokcs & Edelman) 


375 PARK AVE ‘IUE 


NEW YORK, N.Y. 10022 


November 27, 1974 


Samuel Kirschenbaum, Esq. 
Dreyer and Traub 

90 Park Avenue 

New York, New York 10016 


Re: Diversified Advisers, Inc. 
U.S. Life Title Policy No. A 66070 
Sleepy Hollow Lake, Inc. 
Coxsackie, New York 
Our File No. 26947.001 


Dear Mr. Kirschenbaum: 


Since I was unable to reach you this week and was advised that 
you would be out of your office until December 2nd, I am writing 
at this time to request an early ciarification of the postiion of 
your client, U.S. Life, with respect to the above matter, which we 
discussed with you and Mr. Chertowsky at your offices on 
November 13th. 


The position of Diversified Mortgage Investors, whose 
$12,000,000 mortgage is insured under the above policy, is that 


the mechanics liens filed to date are within the policy coverage 
and are the responsibility of U.S. Life. For the reasons which we 
discussed, we feel it would be inadvisable to attempt to foreclose 
at this time. Rather, entereing into reasonable settlements with 
mechanic lienors would minimize your client’s liability. 
Moreover, the expressed willingness of Safeco to reemploy 
certain lienors to perform work necessary to complete the project 
should enhance your ability to effect settlements. 


Accordingly, we hereby request that U.S. Life acknowledge its 
liability under the aforesaid policy with respect to the liens filed 
to date, as more particularly described in the title report ren- 
dered by U.S. Life on October 11, 1974, and further request that 
U.S. Life immediately undertake to discharge such liens by way 
of settler..ent. 


In the event we do not receive a prompt reply, we shall find it 
necessary to deal directly with mechanics lienors in order to 
minimize liability. The Office of the New York Secretary of State 
has requested on or before Deceniber 16, 1974 a firm program 
for completion of the project. Inasmuch as this entails dealing 
with mechanics liens which ar “he responsibility of your client, 
we hope you wil! be able to ...mmunicate with us as soon as 
possible next week. 


Very truly yours, 
[Sgd] Pau) E. Roberts 


PER: lw 


cc: Edward Chertowsky, Vice President 
Lawrence Godofsky, Esq. 
Patrick J. Cea, Associate Attorney 


108 


a4 COURT CALENDAR COURT _CALENDAR 4h 
109 112 
(75-21) (15-24) 

Index No, G521 Index No. 7767 

Negligence—M V Negligence—M.V. 

James Delong esenstuck & (By the Court) 
& ano Furnes Mountain View George A. Roland 

vs Jan. 15, 1975 Coach Lines, Jan. 17, 1975 
Gustobs Sosa Hesson, Ford, Ine. 
Sherwood ¢ vs 
Whaler Robert Parish 


a 


113 


a ere 
(75-25) 


110 
Indes No. 7751 Index No. 7762 
Negligence—M.V Negligence—Bidg & Sidewalk 
. . Mie Mary E. Matteson McGinn, Mulderry 
Joseph F. Pas an W on 3 a ? so D Dockiey 
Doroths H. Scholz Jan, 17, 1975 Spinnenweber Jan, 20, 1975 
waa er Wattereteln r Constr. Co., Inc. Maynard, O'Connor 
Futoran & Smith 


M4 


(75-26) 
Index No. 7353 


a a eR 


111 
(75-23) 
Index No. 6396 
Negligence—M.V ' 
James T. Vige: 


Muric! L. Uates 
base 17, i 


Foreclosure of Mechanic's Lic 
(By the Court) 
George C. Myrick, Tobin & Dempf 
etal d/b/a My- Jan. 21, 1975 
rick & Chevalier Dreyer & Traub, 
vs etal 


Sleepy Hollow 
Lake, Inc., etal 


& ano 


vs 
Lydia K. Thorpe 


) 


} 
\ 


109 
April 22, 1975 


Samuel Kirschenbaum, Esq. 
Dreyer and Traub 

90 Park Avenue 

New York, New York 10016 


Re: Diversified Advisers, Inc. 
U.S. Lite Title Policy No. 6070 
Sleepy Hollow Lake, Inc. 
Coxsackie, New York 
Cur File No. 26947.001 


Dear Mr. Kirschenbaum: 


Pursuant to your letter to me of December 4, 1975 and our 
request to you and U.S. Life Title Insurance Co. dated January 
13, 1975 to detend the interest of Diversified Mortgage Investors 
under the above policy, | forward herewith copies of an order, 
summons and complaint, and supplemental summons, coun- 
terclaim and cross claim, in the pending lien foreclosure action 
involving this title. Please note that paragraph 17 of the 
counterclaim and cross claim alleges that the building loan 
agreement was not recorded. Based on that, priority is claimed 
over the insured mortgage. 


You are hereby requested to appear on behalf of Diversified 
Mortgage Investors for the purpose of defending their interest, 
and to undertake the defense of the priority of their lien. Please 
forward to me copies of all papers which you may serve in the 
action. We would like to have an opportunity to review any 
pleadings or motion which you may make. 


I think it appropriate for me to refer you to my letters of 
November 27 and December 26, 1974 advising that because of 
the failure of U.S. Life Title Insurance Co. to record the building 
loan agreemnt it would be necessary to settle with the mechanics 
lenors. | reiterate such request at this time. 
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Please sign at the place indicated below on the enclosed copy 
of this letter and return it to me to acknowledge receipt and the 
undertaking of U.S. Life Title Insurance Co. to defend the 
action as requested herein and in my letter of January 13th. 


Very truly yours, 
Paul E. Roberts 


PER: |w 
Enclosures 


ce: Lawrence Godofsky, Esq. 


Edward Chertowsky, Vice President 
U.S. Life Title Insurance Co. 


Bernard M. Rifkin, Vice President 
General Counsel, U.S. Life 


ACKNOWLEDGED: 
DREYER AND TRAUB 
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DREYER AND TRAUB 
90 PARK AVENUE 


NEW YORK, N.Y. 10016 


(212) 661-8800 


April 25th, 1975 


Trubin, Sillcoc’ss, Edelman & Knapp Esqs. 
375 Park Avenue 
New York, New York 10022 


Attention: Paul E. Roberts Esq. 
Re: Diversified Adivsers, Inc. 
U.S. Life Title Policy No. A 66070 
Sleepy Hollor Lake Inc. 
Coxsackie, New York-Your file No. 26947.001 


Dear Mr. Roberts: 


I received your letter of April 22, 1975 and upon the request of 
USLIFE Title Insurance Co., please be advised that we will 
undertake the defense of the action subject to a complete 
reservation of our client's right to deny liability. It is our in- 
tention to resist the cliam made by the lienors asserting priority 
over the mortgage. 

Will you please have the mortgagee arrange to meet with me at 


the earliest moment so that an appropriate answer may be 
prepared. I would like to have all of the underlying documents 
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leading up to the making of the mortgage, all correspondence 
affecting the documents, the evidence of all advances made and 
any other papers which may be in your client’s possession and 
bear on the issues raised by the pleadings. 

If you wish to cooperate with me in the preparation and 
defense of this action, I will be happy to work with you with the 
understanding that you will look to your client for the payment 
of your fees and not to the title company. 


Very truly yours, 
SAMUEL KIRSCHENBAUM 


SK:GP 


May 1, 1975 


Trubin, Sillcocks, Edelman & Knapps Esqs. 
37S Park Avenue 
New York, New York 10022 


Attention: Paul E. Roberts Esq. 
Re: Diversified Advisers, Inc. 
U.S. Life Title Policy No. A 66070 
Sleepy Hollow Lake Inc. 
Coxsackie, New York-Your file No. 26947.001 


Dear Mr. Roberts: 


I wrote to you on April 25th, 1975 in which I requested that 
you arrange to have the mortgagee meet with me and have 
available at that time all of the papers referred to in my letter of 
April 25th, 1975. 


In your letter of April 22, 1975, you do not state when the 
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supplemental summons and amended complaint were served 
upon Diversified Mortgage Investors. I cannot prepare any 
answer without first reviewing the matter with the mortgagee. 


If | assume that your client was served on April 22, 1975, the 
last day to serve an answer would by May i2th, 1975. It is im- 
perative thereture that this matter receive your immediate at- 
tention. 


Very truly yours, 
SAMUEL KIRSCHENBAUM 


SK:GP 
CEs 'F'ED MAIL 
RETURN RECEIPT REQUESTED 


May 2nd, 1975 


Trubin, Silleocks, Edelman & Knapp Esqs. 
375 Park Avenue 
New York, New York 10022 


Attention: Paul E. Roberts Esq. 
Re: Diversified Advisers, Inc. 
U.S. Life Title Policy No. A 66070 
Sleepy Hollow Lake Inc. 
Coxsackie, New York-Your file No. 26947.001 


Dear Mr. Roberts: 


' did not receive any response to my two prior letters. I called 
_ «on the telephone twice today and did not get the courtesy of a 
return call. | put in a third call to you at approximately 5:40 
P.M., at which time I was able to speak with you. 
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You refused to confirm that your client is prepared to appear 
tor the purpose of providing me with the information requested. 
You stated that I had given your client ‘‘a difficult time’ from 
which I inferred that your client might be of the mind to make it 
difficult for me to prepare and frame an answer to the various 
cross-claims. 


I advised you that the responsibility of the title company to 
respond to the pleading started with the submission of the *ross- 
claim which you referred to the title company. We responded 
promptly and called upon your client through you to furnish us 
with the essential data to meet the allegations of the pleading. 
The time for ne title company to act commenced with the 
pleading and the title company has demonstrated its willingness 
to defend this ma‘ter. 


In order to prepare an answerin this action we must have the 
cooperation of your client and we must have it in time for us to 
prepare an answer within the statutory time limits. 


I must have word from you as to whether it is your client’s 
position not to cooperate or whether an early date can be 
arranged for a meeiing with your client at which time I may 
inquire into the complete transaction so that a defense could be 
framed. 


Very truly yours, 
SAMUEL KIRSCHENBAUM 
SK:GP 


CERTIFIED) MAIL 
RETURN RECEIPT REQUESTED 
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TRUBIN SILLCOCKS EDELMAN & KNAPP 
375 PARK AVENUE 
NEW YORK, N.Y. 10022 


(212) Plaza 9-5400 


June 5, 1975 


CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 


Samuel Kirschenbaum, Esq. 
Dreyer & Traub 
90 Park Avenue 
New York, New York 10016 


Re: USLite Title No. A 66079 
Myrick & Chevalier v. Sleepy Hollow Lake, 
Inc., Diversified Mortgage Investors et al 


Dear M~. Kirschenbaum: 


As yuu requested during your telephone conversation with 
Denis McCusker oi this office yesterday, | am sending you 
herewith copies of two further cross-claims which we received 
relating to the above-referenced matter. These documents weve 
originally mailed to an incorrect address in Boston, forwarded to 
another address in Boston, mailed to the offices of Diversified 
Mortgage Investors in Florida and finally received by us this 
week. As a result , the effective date of service is not clear. 


Since our client has found it necessary to commence litigation 
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against USLife Title with respect to its rights to defend in the 
above-referenced action, we request that you seek an extension 
of time to answer in the matter until the rights of our client and 
your client have been determined. 

We understand that you already have filed an answer in one of 
the related suits. Please send us a copy thereof. 

As you requested, we have asked Diversified Mortgage In- 
vestors to forward to you the mortgage documents which are the 
subject of USLife’s title insurance policy issued to our client 
which we assume you have received. Please advise if you require 
any further information. Officers of Diversified Mortgage In- 
vestors will be in New York eat t week and can meet with 
you if you wish. 


Very truly yours. 
[Sgd] Paul E. Roberts 


PER:Ilw 
Enclosures 


cc: Lawrence Godofsky, Esq. 


Bernard M. Rifkin, Vice President 
U.S. Life Title Insurance Co. 
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DIVERSIFIED MORTGAGE INVESTORS 


82 DEVONSHIR. STREET 
BOSTON, MASSACHUSETTS 02109 


(617) 426-4600 


June 9, 1975 


Samuel Kirschenbaum, Esq. 
Dreyer & Traub 
90 Park Avenue 
New York, New York 10016 
Re: DMI Control 2222—Sleepy Hollow Lakes 


Dear Mr. Kirschenbaum: 


At your request and pursuant to your prior telephone con- 
versation with Dan Kusic, I enclose copies of the Notes, Mor- 
tgages and Agreements respecting the Sleepy Hollow Lakes loan. 
Please advise me if you require any further information. Dan will 
be in New York this week and will, if you wish, arrange to meet 
with you to discuss our defense against the Mechanics Lien claim 
in this case. 


Sincerely, 


[Sgd} LAWRENCE GODOFSKY 
Vice President & General Counsel 


LG:msa 
Enc. 


ec: Dan Kusic 
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DREYER AND TRAUB 
90 PARK AVENUE 


NEW YORK,N.Y. 10016 


(212) 661-8800 


June 11, 1975 


Trubin, Sillcocks, Edelman & Knapp Esqs. 
375 Park Avenue 
New York, New York 10022 


Attention: Paul E. Roberts Esq. 

Re: USLife Title No. A 66070 
Myrick & Chevalier v. Sleepy Ho!!ow Lake, Inc., 
Diversified Mortgage Investors et al. 


Dear Mr. Roberts: 


I again refer you to the prior correspondence which I sent to 
you demanding the appearance of those persons familiar with 
the facts and circumstances together with all of the underlying 
documents, correspondence and memoranda relating to your 
client's interest in Sleepy Hollow Lake, Inc. As of this writing, 
and only after | made it clear to you and your client that the title 
company considers the action of your client and of your office to 
constitute a v‘lful and avowed obstruction in the defense of the 
actio: that you prevailed upon your client to forward some 
pape.s to me, and that both you and your client staied that a 
representative will be in New York this week able to meet with 
me to~"‘discuss the defense’. 
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The xerox copies of paper submitted to me which | received 
this morning are imcomplete and do not begin to disclose the 
transaction between Diversified and Sleepy Husow which led up 
to the loan agreement of September 28th, 1971, and the sub- 
sequent mortgages which are disclosed in the pleadings. I again 
insist that a representative familiar with the facts who will have 
in his possession all of the underlying documents and all of the 
correspondence with all parties connected with this transaction 
arrange an immediate appointment with me so that I may begin 
to find out what actually transpired so that these liens may be 
opposed properly. 


I am far from being convinced that there ever was a building 
loan transaction. 


Insofar as the state action is concerned, | had to interpose 
answers lest defaults be obtained. I have demnaded bills of 
particulars to which motions were made for protective orders. I 
must understand the facts so that | can determine to what extent 
discovery proceedings must be held or what other actions or 
cross-claims or impleader comp!aints .o 1st be set forth. 


I trust that | will have an immediate response to this request 
and a satisfactory mutual appointment arranged. I too have a 
busy schedule and I must have some advance notice of an ap- 
propriate date. 


Very truly yours, 
SAMUEL KIRSCHENBAUM 


SK:GP 
BY HAND 
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TRUBIN SILLCOCKS EDELMAN & KNAPP 
375 PARK AVENUE 
NEW YORK, N.Y. 10022 


(212) Plaza 9-5400 


June 11, 1975 


Samuel Kirschenbaum, Esq. 
Dreyer and Traub 

90 Park Avenue 

New York, New York 10016 


Re: USLife Title No. A 66070 
Diversified Mortgage Investors 
Sleepy Hollow Lake, Inc. 


Dear Mr. Kirschenbaum: 


This will confirm our discussion this afternoon by telephone 
with respect to your letter of June 11, 1975 and your request for 
documents respecting this matter and an opportunity to speak 
with officers of our client, Diversified Mortgage Investors, 
having knowledge of the facts. 

We advised you last week that such officers would be available 
in New York early this week and requested an appointemnt with 
you at your convenience. We advised you today that Mr. Kusic 
from Diversified Mortgage Investors is here at this time and was 
free to come over and meet with you immediately. We further 
advised you that the documents supplied to you by Diversified 
Mortgage Investors were to our knowledge the appropriate loan 
documents you had requested. We further advised nyou that the 


complete files with respect to this matter filled several filing 
cabinets and could not conveniently be transported to New York 
for your examination. Therefore, we offered to duplicate and 
provide you with any particular documents you could identify 
and offered to make relevant files available to you at the offices 
of Diversified Mortgage Investors in Coral Gables. We await 
advise from you as to when you or someone from your office or 
your client's office would like to make such an inspection of files 
and when and where you would like to meet with persons having 
knowledge of the loan. 


During the course of our discussion you advised me that you 
have put in answers on behalf of Diversified Mortgage Investors 
with respect to cross-claims made by mechanics lienors. As 
previously requ. -.d, would you please mrovide us with copies of 
all such documents, any till of particulars or interrogatories, 
and any other ;::dicial papers which you have filed on behalf of 
Diversified Mortgage Investors. 


Very truly yours, 


[Sgd] Paul E. Roberts 
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DREYER AND TRAUB 
90 PARK AVENUE 


NEW YORK, N.Y. 10016 


June 18th, 1975 


Trubin, Sillcock:, “delman & Knapp Esqs. 
375 Park Avenue 
Mew York, New York 10022 


Attention: Paul E. Roberts Esq. 
Re: USLIFE Title No. A66070 
Diversified Mortgage Investors 
Sleepy Hollow Lake, Inc. 


Dear Mr. Roberts: 


In our /ast conversation I advised you that I would be happy to 
examine any officer of Diversified familiar with the facts and 
examine all of the records of your client pertaining to their 
participation in financing with Sleepy Hollow Lake, Inc. | 
advised you that | had to make time arrangements in order to 
examine your client and could not be expected to speak with 
your client at an unexpected hour chosen by you. 


You kept insisting that I should describe to you what par- 
ticular papers or documents I am interested in looking at. I tried 
to point out to you the absurdity of such a request, since it 
assumed that I have knowledge of your client’s records. When 
you advised me that the records were too voluminous to be 
brought to my office, 1 agreed to go to where the records were 
kept. I was told that the records were kept at Coral Gables, 
Florida, and | agreed to make arrangements to go to Coral 
Gables for that purpose. 


123 


I tried to reach you on the telephone on June 12th, 1975. Your 
secretary advised me that you were in conference, and you would 
call me back. You did not return my call, and I thereafter called 
Mr. Kusic in Coral Gables to arrange a mutual Satisfactory time 
for the examination of the records, and to interview such officer 
who would have knowledge of the facts. Dan Kusic advised me 
that he was with Diversified for a very short period of time and 
that he would not have any personal knowledge of any of the 
facts realting to the loan transactions affecting Sleepy Hollow 
Lake, Inc. other than from the records of Diversified. He further 
advised me that the files did not take up four filing cabinets, but 
was more in the area of four folders. 


| advised Mr. Kusic that I together with a title company 
representative and a representative of the firm appearing in the 
Federal Court action will appear at his office Friday morning, 
June 20th, 1975S and he agreed to make the records available to 
me the first thing in the morning. 


I arranged my affaiis so that I would be . ble to be in Florida 
the evening of the 19th so that I could attend at the office of 
Diversified on the morning of the 20th. Arrangements were 
made iwth the airline for the trip. 


I received your telephone call today which I might say was not 
unexpected since it seems to be runniag true to your form to 
wilfully and avowedly obstruct the title company in obtaining all 
of the facts surrounding the making of the laon and the issuance 
of the title policy and the subsequent transactions with Sleepy 
Hollow Lake, Inc., and we are advising the titel company that in 
our judgment there appears to be a definite effort on the part of 
Diversified to refuse to cooperate. 


I am sure that you could have discussed the question of the 
exam ination of the records prior to today. I made it clear to you 
when I spoke with you before making the arrangements that we 
want to cxamine all of the records before arranging for an an- 
swer to be interposed in the Federal Court action. You agreed to 
adjourn the Federal Court action to the 27th of June, 1975, and 
therctore I had to make arrangements to examine the records in 
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sufficient time before that date whether I was to appear or 
whether tie title company would arrange to have other counsel 
appear in the Federal Court action. When your messenger 
delivered the stiplation in the Federal Court action extending the 
time to answer I was in consultation with Jesse Levine of the firm 
of Shaw & Levine who had been retained to appear in the 
Federal Court action. The name of the firm representing 
USLIFE in the Federal Court action was therefore changed from 
Dreyer and Traub to Shaw & Levine, and the stipulation was 
signed by Jesse Levine. Your messenger insisted on taking the 
original stipulation back to your office even though the usual is 
for the defendant to submit the stipulation for approval to the 
Federal Court in order to assure the granting of the extension. 
Your messenger insisted that the original had t returned to 
your office and reliance was placed upon your letter of tran- 
smittal in which you agreed to have the original stipulation “so 
ordered” by the Court. 


Under the circumstances I will insist that your client arrange 
to sship all of the documents and records including all of their 
correspondence pertaining to this loan, their records pertaining 
to the books of account and other papers in their possession 
which pertain to the Sleepy Hollow Lake, Inc. transaction, and 
make those records available to me in New York within the next 
seven days. 


I again must emphasize that the loan documents which you 
previously supplied do not constitute all of the records which | 
wish to examine. 


Very truly yours, 
DREYER AND TRAUB 


SAMUEL KIRSCHENBAUM 


SK:GP~ 
BY HAND 
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TRUBIN SILLCOCKS EDELMAN & KNAP® 
37S PARK AVENUE 
NEW YORK, N.Y. 10022 


(212) Plaza 9-S400 


June 18, 1975 


Samuel Kirschenbaum, Esq. 
Dreyer & Traub 
90 Park Avenue 
New York, New York 10016 


Re: Sleepy Hollow Lake, Inc. 
Our File No. 26947.001 


Dear Mr. Kirschenbaum: 


This will confirm our telephone conversation this afternoon 
and the fact that Diversified Mortgage Investors remains willing 
to make available to you whatever facts, documents and per- 
sonnel are necessary to assist you with the defense of the 
mechanics lien action in which priority has been asserted over 
Diversified Mortgage Investors’ mortgage at the Sleepy Hollow 
Lake project. 


As you know, Mr. Kusic was in New York and available for 
you to meet with last week. Mr. Godofsky, General Counsel for 
Diversified Mortgage Investors, will be in New York next week 
on Thursday and Friday and will be available to meet with you at 
that time. As you also are aware, copies of relevant mortgage 
documents have been forwarded to you. 
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If there are other documents which you need relating to 
defending the interest of Diversified Mortgage Investors in the 
mechanics lien action, please advise me what you need and Mr. 


Godofsky will either bring it will him next week or mail copies to 
yor prior to that time. 


Very truly yours, 


[Sed] Paul E. Roberts 


PER: Iw 


127 
DREYER AND TRAUB 
90 PARK AV NUE 


NEW YORK.N.Y, 10016 


(212) 661-8800 


June 19h, 1975 


Trubin, Sillcocks, Edelman & Knapps Esqs. 
375 Park Avenue 
New York, New York. 10022 


Attention: Paul E. Poberts Esy. 
Re: USLIFE Title No A66070 

Diversified Mortgage tors 

Sleepy Hollow Lake, ‘i. 


Dear Mr. Roberts: 


Your constant references in your letters that Diversified 
Mortgage Investors remains willing to cooperate is not supported 
by the conduct of either your client or yourself. I so characterized 
your remarks on the telephone yesterday, but perhaps in a 
stronger fashion. 


I shall expect an officer of Diversified Mortgage Investors 
familiar with the facts at my office on Thursday, June 26th, 1975 
at 10:30 A. M. “e is to produce the records pertainign to Sleepy 
Hollow Lake, suc. beginning with the first memorandum for 
financing from any source whatsoever including all 
correspondence to anyone representing the borrower or the 
owner or any other person or persons interested in the tran- 
saction. The cross-claims makes reference to additional mor- 
tgages placed on the property by Diversified 1nd I will requ.re 
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not only copies of the mortgages which are of record bu* of all 
the records pertaining or relating to those mortgages inciuding 
any records with the participants in those mortgages. I will aslo 
require the records of account showing how and when monies 
were advanced, and how and when monies were received, and 
any and all copies of memoranda, documents. correspondence 
and »ny other records made from the time of the aception of the 
dea! to and including the institution of the action. 


I again repeat what I said in part yesterday. Mr. Kusic is not 
familiar with the facts and circumstances since he joined 
Diversified only very recently. He did not have with him any of 
the records and this was admitted by you and Mr. Kusic. Your 
offer to have Mr. Kusic meet with me was a telephone call to the 
effect that he was available at the instant and could come over 
forthwith without consideration and regard for my time schedule 
or arranging a mutually satisfactory date. 


In my judgment your client’s responsibility to disclose all of 
the facts, and I again emphasize “‘all’’ goes beyond this idle 
gesture. 


1 further wish to advise you that I intend to take the statement 
of anyone who is presented under oath, and to make a thorough 
and complete record of the interview so that there will be no 
mistake as to what was asked or what was said. 


If Mr. Godofsky or any officer does not have all of the facts in 
his personal knowledge, I ask that you produce the person or 
persons who have such knowledge and please do not ask me to 
advise you of the names of those persons. 


Very truly yours, 
DREYER AND TRAUB 


[Sgd] SAMUEL KIR- 
SCHENBAUM 


SK:GP 
BY HAND 
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June 25, 1975 


BY HAND 


Trubin Sillcocks Edelman & Knapp 
375 Park Avenue 
New York, New York 10022 


Re: Diversified Mortgage Investors 
Att: Paul Roberts, Esq. 


Dear Mr. Roberts: 


My office received a telephone call from your office yesterday 
advising me that you will not produce an officer of Diversified 
Mortgage Investors, together with the records, at my office on 
Thursday, June 26th, which date was offered by you as a con- 
venient date for the disclosure. The message give to me was that 
Diversified will appear at my office on Friday, June 27, 1975. 


It has come to my attention that while you were thus far 
successfuliy frustrating my efforts tc review the files of your 
client and discuss the matter with an officer familiar with the 
facts, you were able to have your client in New York for the 
purpose of preparing your client's action in the Federal Court. 
This conduct is not consistent with your expressions of 
cooperation. 


I will expect your client on June 27, 1975 at 10 A.M., together 
with all of the records which were requested. 


Very truly yours, 


Samuel Kirschenbaum 


SK:mu 
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TRUBIN SILLCOCKS EDELMAN & KNAPP 
375 PARK AVENUE 
NEW YORK,N. Y. 10022 


(212) Plaza 9-5400 


June 25, 1975 
HAND DELIVERY 


Samuel Kirschenbaum, Esq. 
Dreyer & Traub 
90 Park Avenue 
New York, New York 10016 


Dear Mr. Kirschenbaum: 


In view of the motion which is pending in the suit by DMI 
against U.S.Life, which is expected to promptly resolve the 
question whether DMI may conduct the defense of the 
mechanics lienors’ foreclosure suit without waiving rights under 
its title policy, we feel that it is appropriate that representatives 
of DMI not meet with you to discuss the foreclosure suit at this 
time. 


Very truly yours, 
{Sgd] Paul E. Roberts 


PER:|w 
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June 26, 1975 


Trubin Sillcocks Edelman & Knapp 
375 Park Avenue 
New York, New York 


Att: Paul E. Roberts, Esq. 
Re: Diversified Mortgage Investors 


Dear Mr. Roberts: 


Your letter of June 25, 1975 is an admission of your client’s 
refusal to cooperate with the title company in the defense of 
claims asserted by the mechanic’s lienors. The prosecution of the 
action in the Federal Court does not give your client the right to 
refuse to cooperate or take positions contrary to the facts in 
order to attempt to attempt to foist upon the title company the 
obligations which are not contained within the policy and which 
are not due and owing to your client. 


I will request counsel handling the action in the United States 
District Court to assert therein that even if the title company had 
any obligation to defend under the policy and in accordance with 
the terms of the policy, that it should be relieved from doing so 
because of your client’s conduct. 


Very truly yours, 
Samuel Kirschenbaum 


SK:mu 
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PLAINTIFF’S REBUTTAL AFFIDAVIT 
[TITLE} 


STATE OF FLORIDA ) 
COUNTY OF DATE ) 
BERNIE O. SNODDY, being duly sworn, deposes and says: 


1. | am the Managing Trustee of the Plaintiff, Diversified 
Mortgage Investors (‘‘DMI’’), a publicly heid Massachusetts real 
estate investment trust, and am familiar with the complaint and 
the subject matter in the action. I make this affidavit in support 
of this application and in crder to correct some misleading 
assertions and inaccuracies set forth in the opposing papers. 


2. First, I should note that the papers in opposition to the 
motion do not dispute that DMI faces irreparable injury, and 
they neither deny nor respond to the fact that U.S. Life Title 
Insurance Company of New York (“‘USLife’’) negligently failed 
to file of record the building loan agreement required by New 
York Law. Rather, in desparation, they argue that the building 
loan agreement which they neglected to record was not necessary 
for this Loan, because the loan was not a building loan; or if it 
was a building loan they were defrauded by DMI. 


3. Before dealing with this extraneous issue which the op- 
posing memorandum characterizes as the ‘basic question in- 
volved” (defendant's memorandum of law page 1), I should note 
that such issue constitutes a second justiciable controversy 
between the parties: whether the insured loan is a building loan 
under New York law requiring the filing of a loan agreement 
with the County Clerk. The first and real issue is whether under 
the circumstances presented, the obligations of USLife ur 4er the 
policy require it to dispose of liens at this time, or to permit DMI 
to do so. In order to avoid irreparable injury to DMI it is 
necessary for both issues to be resolved immediately by this 
Court. 


4. As hereinafter demonstrated inasmuch as USLife itself 
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required a building loan agreement to comply with the New York 
Lien Law; was advised of the terms of the Loan; and itself made 
disbursements for work performed, | find the basis for op- 
position to this application grossly misleading to the Court. 


5. It should be noted that the statement in paragraph 12 of the 
Chertowsky affidavit in opposition that the loan agreement was 
not submitted to USLife at the time its commitment to insure 
was issued (upon the closing on 9/28/71) is devious and 
misleading, inasmuch as such agreement was in fact provided to 
USLife prior to issuance of the Policy; and the assertion of 
USLife that if the loan is a building loan a fr.ud has been 
perpetrated upon them by DMI is, therefore, wholly without 
foundation. The weakness of the position of USLife is 
highlighted by the fact that during the several conferences and 
discussions which we held with USLife prior to commencement 
of this action, at which various means of dealing 1 the 
mechanics’ liens were explored, USLife never once advanced the 
theory it here urges upon the Court. Clearly such theory is an 
invention of necessity. On March 1, 1972, before the policy of 
insurance in question (the ‘‘Policy’’) was issued, USLife 
requested that the parties enter into a building loan agre~:~ent 
in statutory form, and also that the mortgage be modified, 
affidavits be provided respecting the mortgage tax, and that lien 
waivers be obtained from existing contractors. USLife 
apologized for the inconvenience; stated that no additional 
expenses would be incurred; and specifically assured DMI that 
the additional instruments would not adversely affect the priority 
of the Mortgage. (See Exhibit “‘A’’) A building loan agreement 
was entered into and, after some delay which I believe was oc- 
casioned by obtaining the requested lien waivers, forwarded to 
USLite on May 9, 1972 for filing with the clerk of Greene 
County. (See Exhibit ‘‘B’’) Subsequently, and after numerous 
requests, the title policy was issued. (See Exhibit ‘‘C’’) For some 
reason, however, USLife never filed tne building loan agreement 
of record. 


6. In its effort to support the argument that the loan is not a 
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building loan, USLife has sought to ignore certain of the relevant 
loan documents. The Loan described in the complaint and which 
is the subject of this application is a $12,000,000 mortgage loan, 
not $5,000,000 as USLife asserts. The initial disbursement made 
by DMI was for acquisition of the land, payment of existing 
mortgages, engineering costs, and othcr expenses, and was in 
the amount of $2,636,601 (not $5,000,000 as USLife asserts). 
The Loan was made for the purpose of acquiring and developing 
the Sleepy Hollow Lake property as a land sales development, 
and the borrower was required to construction a dam for the 
largest artificial lake in New York State; roads, water and 
sewerage treatment plants; a clubhouse; equestrian facilities; 
campgrounds, etc. The $12,000,000 Loan which was closed on 
September 28, 1971 contemplated by its terms having another 
lender participate in the Loan by advancing funds for major 
portions of construction work. Another real estate, investment 
trust. Continental Mortgage Investors (*‘CMI”), agreed to 
participate in the $12,000,000 Loan for the purpose of making 
construction advances for certain improvements, and on April 
10, 1972 entered into a participation agreement with DMI and a 
loan agreement with the borrower. The advances of CMI were 
secured by the same $12,000,000 mortgage insured by USLife. 
USLife was advised of the arrangement prior to issuance of the 
Policy to DMI, and issued an endorsement insuring ‘he interest 
of CMI under the Loan. A copy of such endorszment is annexed 
hereto as Exhibit ‘‘D”. Thus the mortgage loan unde. inquiry is 
the loan as modified for the participation of CMI, which fact was 
known to and insured by USLife. The relief sought on this 
application is on behalf of both DMI and CMI, and DMI is 
acting in accordance with the participation agreement and as the 
sole mortgagee of record in asserting this claim. 

7. With respect to the nature of the Loan, I have been advised 
by our counsel that a building loan agreement clearly was 
required. Construction advances were conditioned upon the 
performance of work and the borrower was obligated in the loan 
documents to perform substantial construction work; the lenders 
had the right to disburse funds directly to mechanic’s lienors; 
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and the borrower was obligated to employ loan funds solely for 
specified categories of construction work at the pro’ in light 
of such provisions, our counsel has advised that as . matter of 
law a building loan agreement was required. 


8. From the foregoing provisions of the loan documents, as 
well as from the prior requirement of a building loan agreement 
imposed by USLife, it is apparent that the loan is a building loan 
and that the building loan agreement transmitted to USLife 
should have been recorded. The expressed desire of 'USLife to 
futilely litigate with mechanic’s lienors whether a building loan 
agreement was required is motivated not by any beliet that they 
have even a chance to prevail at trial, but rather because they 
know that DMI must act quickly to clear the liens and go for- 
ward with construction, or the entire project will be lost. USLife 
is hopeful that if they delay longer, DMI shall have to take such 
action unilaterally and thereby lose the benefits of insurance 
under the Policy. USLife cannot be permitted so callously to 
prejudice the interests of its in-ured, particularly when it at- 
tempts to conduct such a losiig defense with a complete 
reservation of rights as to DMJ. USLife should be required either 
to immediately discharge the liens, or to permit DMI to defend 
its own interest in this vitally important matter by entering into 
settlements with the lienors. 


9. The opposing papers suggest that there is less than 
$7,000,000 outstanding under the insured loan, because in 
December of 1973 DMIs interest in the loan had been reduced 
to $900,000. Iii making this assertion USLife attempts to ignore 
the insured interest of CMI in the loan. As residential home site 
lots were developed and sold to purchasers the proceeds were 
paid to DMI in reduction of its outstanding balance from time to 
time; and as further development work was performed, ad- 
ditional funds were readvanced by DMI to hte borrower. THis 
arrangement was specifically approved and agreed to by USLife. 
(See the 9/28/71 letter annexed as Exhibit “A” to my affidavit of 
6/19/75.) The advances of CMI and DMI, plus the readvances 
of DMI subsequent to December of 1973, comprise the more 
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than $7,100,000 and interest now outstanding under the insured 
loan. 


10. The opposing papers make several! other assertions which 
should be clarified. The bonds which were issued on this project 
were statutory bonds required by the Secretary of State and the 
municipalities, as opposed to usual performance and payment 
bonds. Neither CMI nor DMI are obligees under such bonds and 
therefore are not in a position to eaforce them. Moreover, I have 
been advised that such bonds fail te cover all of the work and it is 
unclear whether they cover mechanic’s liens at all. USLife seeks 
to shit to another party its own obligations. 


11. Mention of the possibility of rehiring mechanci’s lienors 
was made by DMI in the context of Proposing to reduce the 
liability of USLife in the course of a cooperative settlement 
effort, on the assumption that if lien holders were getting more 
owrk and a guarantee of payment, existing lien settlements could 
more easily be achieved. Defendant attempts to distort this into 
an effort by DMI to have USLife assume a responsibility 
unrelated to the Policy for the purpore of retaining essential 
contractors. In this economy there is an abundant supply of 
contractors and none of the existing lienors are neceéssary to 
completion of the project. 


12. USLife has suggested in its opposing memorandum of law 
(page 20) that it would be acceptable tor DMI to bond the liens, 
but not for DMI to settle the liens. because USLife fears that 
DMI wili be over generous in dealing with lienors. Bonding liens 
requires cash or equivalent collateral in the amount of ap- 
proximately 110% of the face amount of the liens. As stated in 
my affidavit of June 19, 1975 (paragraph 15), DMI is in serious 
financial condition. To provide collateral for such bonds, which 
bonds exceed in face amount $1,600,000, would tie up essen- 
tially needed capital for DMI. INasmuch as DMI is confident 
that the liens can be settled for less than the face amount 
thereof, and further is willing to bear the risk of scrutiny at the 
trial of this matter as to whether liens paid by DMI were legally 
effective and filed with respect to funds due and owing, it is 
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respectfully suggested that DMI should not be required to bond 
these liens, which, of course, are the obligations of USLIfe under 
the policy. If USLife wishes the liens to be bonded at a greater 
cost, rather than settled at a lesser cost, it may do so itself. 
Inasmuch as the negligence of USLife in failing to record the 
building loan agreement has deprived DMI of its ability ef- 
fectively to foreclosure and clear liens, it is appropriate that 
USLife bear the burden of obtaining any bond. 


The KIrschenbaum affidavit seems to attempt to build a self- 
serving defense under the Policy that DMI has refused to 
cooperate in the mechanics lien action had has prevented the 
defense thereof. This is amusing, since it is USLife which is 
refusing to take proper action to deal with the lienors. At Mr. 
Kirschenbaum’s invitation Lawrence Godofsky, our vice 
president and general counsel, and Paul E. Roberts, our New 
York counsel, appeared at Mr. Kirschenbaum’s office on June 
27, 1975 and Mr. Kirschenbaum refused to see them. Suffice it 
to say that notwithstanding a fundamental disagreement over 
how the action should be conducted and the repeated refusal of 
Mr. Kirschenbaum to provide us with copies of the pleadings to 
date of DMI has cooperated with USLife and has provided 
copies of the loan documents and data regarding outstanding 
advances under the loan. The manner in which Mr. Kir- 
schenbaum is defending the interests of DMI is illustrated by the 
face that our first advice as to his theory of defense (that a 
recorded building loan agreement is not required) was received 
by service of the papers in opposition to this application. 


[Sed] BERNIE O. SNODDY 
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SWORN TO BEFORE ME THIS 
3th DAY OF JUNE 1975. 


[Sgd] Marcia S. Argintar 

Notary Public 

State of Florida at Large 

Commission Expires 12/15/76 
90 State Street 

Albany NY 12207 

518 472-9161 
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USLIFE TITLE INSURANCY COMPANY of New York 


March 1, 1972 


Jeremiah F. Manning, Esq. 
7S State Street 
Albany, New York 


Re: Sleepy Hollow Lake, Inc. 


Dear Mr. Manning: 


Enclosed is a copy of the mortgage to Diversified Mortgage 
Investors, recorded in Liber 389 Mp. 386 on September 27, 
1971. I have had several conversations with our New York Office 
with regard to this mortgage resulting in the following deter- 
minations: 


1. A corrected mortgage should be executed naming as to the 
mortgagee a trustee or trustees of the trust as such trustee or 
trustees. 


2. A building loan agreement should be filed simultaneousiy 
with the correction mortgage. 


3. Duplicate affidavits of no mortgage tax should be executed 
and filed with the corrected mortgage, (Section 255 tax law). 


4. An affidavit by an officer of the mortgagor setting forth the 
names of all contractors and subcontractors with whom there are 
outstanding commitments in connection with this title to be 
provided to, the Company. 

S. Lien waivers from all contractors and subcontractors 
desclosed in the above affidavit to be Provided to the Company. 


6. An affidavit setting forth the actual amount of work done on 
the premises and by whom to date. (This presumably could be 
included in the above affidavit.) 


The above should resolve the difficulties concerning the mor- 
tgage. We regret the inconvenience this has cuased and will 
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assist in any way w. .an. Should you have any questions, please 
do not incsitate to call. If the above meets with your approval, the 
Company will contact the mortgagee for their sroval. 


Very truly yours, 


[Sgd] Francis W. Landry 
Vice President 


FWL:pn 
cc: Edward Chertowsky, Assistant Vice President 
USLIFE Title Insurance Company of New York 


March 30, 1972 


Barry Seidal, Esq. 

Diviersified Mortgage Investors 
P. O. Box 2195 

Coral Gables, Florida 33134 


Re: Sleepy Hollow Lake, Inc. 
TC # 16 


Dear Barry: 
Pursuant to our last telephone conversation I am enclosing the 
various forms requested by you. 


Rest assured that execution of the corrective mortgage will in no 
way constitute a waiver of insurance presently in force, nor will 
said execution of the corrective mortgage in any way impair 
same. 

You are hereby further advised that Diversified Mortgage In- 
vestors and the borrower will not be held liable for additional 
expense incurred in the preparation and recording of the 
corrective mortgage. 
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. am enclosing two sets of Zerox material relating to Muiiding 
Los ~ontracts and the New York State Lien Law whui may be 
of some interest to you. As yet I have not received copies of the 
loan agreement that Mr. Robinson and you h. e promised me. 


Very truly yours, 


'Sed| Edward Chertowsky 
Assistant Vice President 


EC:jmb 

Enc 

CC: Frank Landry 
90 State Street 
Albany, N.Y. 11207 
518—472-9161 
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Florida address: 
P.O. Box 2195 
Coral Gables, Fla. 33134 


May 9, 1972 


Mr. Edward Chertowsky 

Assistant Vice President 

USLIFE Title Insurance Company of N.Y. 
125 Maiden Lane 

New York, N.Y. 10038 


Re: Sleepy Hollow Lake, Inc. 
DMI Control No. 2222 
TC # 16 


Dear Mr. Chertowsky: 


In furtherance of your letter of March 30, 1972 to Barry G. 
Seidel of Gribben, Swann & Glass, and my additional con- 
versation with Frank Landry in Albany, I am enclosing copies of 
the documents you requested in connection with the proposed 
corrective mortgage filing. 


Enclosed you will find the corrected mortgage instrument which 
is in all respects a duplicate of the one filed on September 29, 
1971, except for the designation of Durand A. Holladay as the 
Mortgage in lieu of Diversified Mortgage Investors. In addition I 
am enclosing an affidavit prepared and executed by me for the 
purpose of clearing any additional tax liability in recording the 
instrument. 


If these documents meet with your approval they should be 
forwarded to Frank Landry for filing after he has obtained the 
execution of the corrective mortgage by Steve Fair of Sleepy 
Hollow Lake. Inc. 


Pursuant to your request I am also enclosing a copy of the 
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original Loan Agreement dated September 28, 1971, and the 
Modification of Loan Agreement dated January 10, 1972 
covering this particular Loan and Mortgage. At this point I will 
assume that the instrument copies will be sufficient for the New 
York State Lier) and Law requirements. However, if you need 
nything in addition to this please forward your specifice request 
in writing to me for further handling 


Frank Landry has advised that he will obtain directly from 
Sleepy Hollow Lake, Inc. the additional affidavits and lien and 
waivers. 

Since I do not believe DMI has ever received a title insurance 
policy, | would appreciate if you would look into this matter 
promptly and see that a final title insurance policy is issued. If 
you have any questions which you would like us to discuss please 
call me at the office of Diversified / dvisers, Inc. (Telephone No. 
Area Code 305 667-6417). 


Sincerely, 
[Sed] James E. Zinchak 
JEZ, ib. 


Encls. 
ce.: Mr. Frank Landry 
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GRIBBEN, SWANN & GLASS 
August 23, 1972 


Mr. Ed Shertowsky 
U.S. Life Title and Insurance Company of New York 
90 State Street 
Albany, New York 12207 
Re:Sleepy Hollow Lake, Inc. 
Loans for $12,000,000.00 
and $5,000,000.00 
Title Policy #A66070 


Dear Mr. Shertowsky: 


Our client. Diversified Mortgage Investors, has been trying to 
obtain the final policy of title insurance with respect to the above 
captioned matter for quite some time. Apparently a lady by the 
name of Paris Northrup with your company advised a 
representative of Diversified that the policy could be issued in 
final form subject only to a “pending disbursements clause’’. 

Inasmuch as a considerable amount of time has elapsed since 
the closing of this loan, it would be greatly appreciated if you 
could give this matter some priority treatment by forwarding the 
final policy of title insurance to my attention without delay. 

Should there be any reason or problem preventing this from 
occuring kindly advise me of the nature of the difficulty and the 
reason why the policy cannot be issued. 


Very truly yours, 
GRIBBEN, SWANN & GLASS 


[Sgd] Robert A. Vale 
RAV/ms 
ce: 
Mr. Jim Zinchak 
Mr. Chuch DeKold 
Linda Reed 
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August 29, 1972 


Mr. Robert A. Vale 

Gribben, Swann & Glass 

S915 Ponce De Leon Boulevard 
Suite 601 

Coral Gables. Florida 33146 


Re: Sleepy Hollow Lake, Inc. 
Loans for $12,000,000.00 and 
$5.000 000.00 
litle Policy #466070 
Title #TC 16 


Dear Mr. Vale: 


Your letter dated August 23, 1972 is hereby acknowledged. 
have directed our Albany office to issue policy in this matter. 


Very truly yours, 


[Sed] E.C. 
Assistant Vice President 


Nj 

ce: James E. Zinchak, Esq. 
Frost & Jacobs 
Frank Landry, Albany Oftice 
Pete Cox, Albany Office 
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Er.dorsement 


Attached to and made a part of USLIFE TITLE INSURANCE 
COMPANY of New York 


Policy No. A-66070 
Saic: policy is hereby amended as follows: 


rhe name of the insureds is hereby changed as follows: 
Diversified Mortgage Investors, a Masachusetts 
Business Trust, and Continental Mortgage Investors, a 
Massachusetts Business Trust. as their interests may 
appear. 

Nothing herein contained shall be construed as ex- 
tending or changing the effective date of said policy, 


unless otherwise expressly stated. 


Signed and sealed this 20th day of March 1973 


By 

|Sgd] Stanton S. Roller 
President 

Attest: 

John A. Albert 
Secretary 
Countersigned 


Edward Chertowsky 
Agent 


147 
EXHIBIT “*G”’ 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


SUMMONS 


(SAME. TITLE) 


To the above named Defendant: 


You are hereby summoned and required to serve upon 
TRUBIN SILLCOCKS EDELMAN & KNAPP plaintiff's at- 
torney. whose address is 37S Park Avenue, New York, New York 
10022 an answer to the complaint which is herewith served upon 
you, within 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, judgment by - 
detauit will be taken against you for the relief demanded in the 
complaint. 


s/Raymond P. Burhardt 
Clerk of the Court 


s/E.A. Bedan 
Deputy Clerk 


Deie. May 22, 1975 
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COMPLAINT 


(SAME TITLE) 


Plaintiff, complaining of the Defendant by its attorneys, 
TURBIN SILLCOCKS EDELMAN & KNAPP, respectfully 
alleges as follows: 


1. This is an action for a declaratory judgment pursuant to 28 
U.S.C. Section 2201 for the purpose of determining questions of 
actual controversy between the parties, and for other relief as 
hereinafter more fully appears, in a matter exceeding the sum of 
Ten | housand ($10,000) Dollars, exclusive of interest and costs. 
Jurisdiction of this Court is further predicated upon diversity of 
citizenship of these parties under 28 U.S.C. §1332. 


2. Plaintiff DIVERSIFIED MORTGAGE INVESTORS is a 
publicly owned real estate investment trust organized under the 
laws of the Commonwealth of Massachusetts with its principal 
place of business in Massachusetts. It is engaged in the business, 
intcr alia, of lending money to real estate developers. 

3. Upon information and belief. Defendant USLIFE TITLE 
INSURANCE COMPANY OF NEW YORK is a successor to 
Inter-County Title Guaranty and Mortgage Company and Inter- 
County Tithe Company and is a title insurance company 
organized and existing under the laws of the State of New York 
with tts principal place of business in the State of New York. 


4. During September of 1971, Plaintiff agreed to lend 
$12,000,000 to Sleepy Hollow Lake, Inc., a New York cor- 
poration, tor the acquisition of approximately 2,000 acres of 
land in Greene County, New York, in the Towns of Athens and 
Coxickie (the Property”), and tor the two-phase development 
of the Property as a land sales project having an artificial lake, 
roads, sewage and water treatment plants. a clubhouse, 
equcsirian and other facilities (the Property and land sales 
development hereinafter collectively referred to as the 
Project’). Another real estate investment trust, Continental 
Morigage Investors, agreed to participate with Plaintiff in 
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making construction portions of said loan. Said $12,000,000 
loan, as same was increased and modified. is hereinafter referred 
to as the ‘Capital Loan”. 


S. An essential inducement to Plaintiff's willingness to make 
the Capital Loan was the development of the Project for land 
Sales purposes. which greatly increased land value. 

6. Lhe Capital Loan was secured by a first mortgage on the 
Property (the “Mortgage”’). 

lo insure the first lien priority of advances under the 
Mortgage, Plaintiff obtained title insurance from Defendant, 
which was issued pursuant to letter agreement with Defendant 
datct September 28, 1971 and insured under Policy No. A 66070 
(collectively the Policy"). Said Policy was in the initial amount 
of 95,000,000, with provision for increase in coverage, up to the 
amount of the Capital Loan, should advances exceed said sum. 

8. Plaintiff employed Defendant to file and record instruments 
as required by applicable New York law. 

9. Under the terms of the Policy, Defendant was required to 
take all steps necessary to obtain first lien priority for advances 
under the Mortgage before releasing funds to the borrower. 

10. Advances were made under the Mortgage commencing on 
September 28, 1971. 

11. As of December 31, 1974, there was advanced under the 
Capital Loan $7,182,089. 37 in principal, none of which has been 
repaid. 

12. Construction of the first phase of the Project is ap- 
proximately 80% complete. 

1.) Approximately 1,200 residential lots in the first phase have 
been sold to individual purchasers, the majority of whom are 
residents of New York State. 

i4. The Project was filed as a land sales project with the New 
York Secretary of State pursuant to applicable regulations. 


1S. The land sales offering statement required completion of 
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most of the work for the first phase of the Project by March 24, 
1974. 


16. The borrower, Sleepy Hollow Lake, Inc., failed to meet 
such completion date and defaulted on the Capital Loan and its 
obligations under the Mortgage. 


17. Mechanics liens have been filed e,ainst the Project 
totaling * proximately $1,811,000 in face amount. 


AS AND FOR A FIRST CLAIM FOR RELIEF 


18. In connection with the Capital Loan, and at the request of 
Detendant, Plaintiff and the borrower executed a building loan 
agreement and same was torwarded to Defendant for filing with 
the Cierk of Greene County. 


19. Defendant held itself out to Plaintiff as being diligent and 
competent in the business of recording, filing and perfecting the 
liens of tithe documents, and in performing services in con- 
nection with the Mortgage, and ugreed to perform such services 
on behalt of Plaintiff, including the filing of the building loan 
agreement with the Clerk of Greene County. 


20. In reliance upon the diligence and competence of 
[xtendunt in performing the aforesaid services, Plaintiff 
thercalter made advances under the Capital Loan. 

21. Detendant negligently failed to perform its obligation to 
file the building loan agreement. 

22. Such filing was required by Section 22 of the New York 
L ..i, Law in order for construction loan advances to have priority 
over mechanics liens. 

23. As a result of said negligence of Defendant, on in- 
formation and belief construction advances under the Mortgage 
were und are subordinate to the mechanics liens which have been 
filed. 


24. As a result of said negligence, Plaintiff is unable to 
eliminate the mechanics liens by foreclosure of its Mortgage. 
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2S. Plaintiff has requested that Defendant pay, settle, bond or 
discharge all mechanics liens. 


26. Defendant has failed and refused to take such action. 
AS AND FOR A SECOND CLAIM FOR RELIEF 


27. Plaintiff repeats and cealleges paragraphs 1-26 as if they 
were fully set forth herein. 

28. Plaintiff obtained title insurance from Defendant for 
protection against the very situation which has arisen; the filing 
of mechanics liens creating a cloud on title and interfering with 
pertormance of construction. The policy imposes a relationship 
upon ic parties which requires Defendant to act in good faith in 
detending the interest of Plaintiff and in restoring the priority of 
the Mortgage. 


29. Certain of the aforesaid mechanics lienors have instituted 
a licn foreclosure proceeding in which prioriiy is claimed over 
Plaintiff's Mortgage by reason of the failure to record the 
building loan agreement 


30. Because of the failure of Defendant to record the building 
loan agreement, on information and belief, Plaintiff is without 
legal deiense to the claims of mechanics lienors to priority over 
advances made tor construction under the Mortgage. 


31. Insuring the Mortgage and defending the interests of 
Plaintitf in good faith under these circumstances require im- 
mediate payment, bonding, settlement or discharge of all 
mechanics liens. 


32. Despite demand therefore, Defendant has failed and 
refused to take such action, and instead has offered only to 
defend by means of litigating with mechanics lienors the issue of 
the priority of the Mortgage. 

33. Such litigation would serve only to introduce further 
harmtul telay. On information and belief, because of the failure 
of Detendant to record the building loan agreement such 
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litigation would be futile and the outcome predictably adverse to 
the interest of Plaintiff. 


34. Additional funds cannot be advanced for completion of 
the Project at this time without subordination of such advances 
to the mechanics liens. Thus, the Project cannot be completed in 
fulfillment of obligations to individual lot purchasers so long as 
the liens remain unsatisfied. 


35. In addition, because of liens, lots contracted for cannot be 
conveyed with marketable title to individual purchasers as 
required by the Offering Statement filed with the New York 
Secretary of State. 


36. Because of the default under the Capital Loan, the filing of 
mechanics liens, and receipt of numerous complaints from lot 
purchasers, the New York Secretary of State has imposed a trust 
upon contract payments currently being made by lot purchasers. 


37. Unless construction is promptly recommenced, the New 
York Secretary of State also has threatened to impose a 
receivership of the Project pursuant to Section 339C of the Real 
Property Law for purposes of protecting the interests of in- 
dividual lot purchasers. 

38. In the event the mechanics liens are not discharged so that 
construction can quickly be resumed, contract purchasers may 
cease making payments under their contracts with the result that 
the Project will become unviable as a land sales project. 


39. In the event the Secretary of State imposes a receivership, 
years of litigation probably will ensue, which also would result in 
the Project's ceasing to be viable as a land sales project. 

4U. In gither of the foregoing events the interests of Plaintiff 
in the Project would be irreparably damaged and down 
payments made by lot purchasers would be lost. 


41. A declaration of this Court is necessary and desirable to 
deterniine that Defendant has a mature, present obligation 
under the Policy to defend the priority of the Mortgage by taking 
such steps as are necessary to immediately pay, settle, bond or 
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discharge all mechanics liens. 


42. Plaintiff has no adequate remedy at law. 
AS AND FOR A THIRD CLAIM FOR RELIEF 


43. Plaintitf repeats and realleges paragraphs 1-26 and 28-40 
as if fully set forth herein. 

44. Plaintiff has requested that Defendant represent and 
indemnity Plaintiff in the aforesaid mechanics lien forec'osure 
aclion by detending and establishing the first prio f the 
Mortgage. as insured by Defendant under the Policy. 

4S. Under the Policy, Defendant has a duty to defend plaintiff 
wholvheartedly and without reservation as to its liability. 

46. Defendant has refused to defend Plaintiff without 


reser ation. 


47. By reason of the foregoing, Defendant has breached its 
contract of insurance under the Policy. 


'S. A declaration of this Court is necessary and de-irable to 
determine that Defendant has an obligation under the Policy to 
defend without reservation ot liability the claim which has been 
made challenging the firc¢ Priority of the Mortgage. 


49. Plaintiff is without adequate remedy at law. 
AS AND FOR A FOURTH CLAIM FOR RELIEF 


SO. Plaintiff repeats and realleyes paragraphs 1-26; 28-40: and 
44-47 us if they were fully set forth herein. 

St. Plaintiil has offered to use its own abilities and resources 
to atic mpt to remove the mechanics liens by settling and making 
payment to mechanics lienors as reasonably may be necessary. 

52. The Policy prevents Plaintiff from taking such action 
without the written consent of Detendant. 

33. Defendant has refused such consent and has advised 
Plaintitf that the cost of any settlements made by Plaintiff shall 
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not be covered under the Policy. 


54. For the reasons stated in Paragraphs 34-40, it is important 
that the mechanics liens be discharged immediately. 


55. A declaration of this Court is necessary and desirable to 
determine that under the circumstances present Defendant is 
not entitled to rely upon the provisions of the Policy requiring its 
consent to settle with mechanics lienors, and that Plaintiff may 
effect such settlements as are reasonably necessary in order to 
permit prompt recommencement of construction and preser- 
vation of the Project for land sales purposes, without waiving any 
claim against Defendant under the Policy. 


S. Plaintiff has no adequate remedy at law. 


WHEREFORE, Plaintiff demands judgment against 
Defendant as follows: 


1. Declaring that Defendant negligently failed to record the 
building loan agreement, by reason of which Defendant is liable 
for all costs and expenses incurred in disposing of arv mechanics 
liens which have been filed subsequent to t ate of the 
Mortgage. 

2. Declaring that Defendant has proceeded in bad faith as to 
Plaintiff by insisting upon defending the interest of Plaintiff only 
by litigating whether the Mortgage has priority over mechanics 
liens 

3. Declaring that Defendant is obligated under its contract of 
insurance to defend and indemnity Plaintiff without reservation. 


4. Directing that Defendant immediately take ali steps 
necessary to restore the priority of Plaintifi s first mortgage lien, 
including settling, discharging or bonding of existing mechanics’ 
liens so that they are promptly cleared of record; and in the 
alternative, declaring that if Plaintiff undertakes to ~itigate 
damages by settling and removing these liens without the 
consent of Defendant, such action will not prejudice Plaintiff's 
claim against Defendant in an action under its contract of in- 
surance or be deemed a waiver of any rights thereunder. 


S. Granting to Plaintiff such consequential monetary 
damages, irrespective of monetary limitations under the Policy, 
as can be established by reason of defendant's negligence, bad 
faith, and other conduct: and for such other and further relief as 


to the Court may deem just and proper, together with the costs 
and disbursements of this action. 


TRUBIN SILLCOCKS 
EDELMAN & KNAPP 


BY: 

A Member of the Firm 
Attorneys for Plaintiff 

375 Park Avenue 

New York, New York 10022 
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LOAN AGREEMENT 


THIS AGREEMENT, made this 28th day of September, 
1971, by and between DIVERISIFED MORTGAGE IN- 
vESTORS, a Massachusetts business trust, hereinafter referred 
tc as “Lender”, SLEEPY HOLLOW LAKE, INC., a New York 
Corporation, hereinafter referred to as the ‘“‘Borrower’’, and 
UNITED STATES PROPERTIES, INC., a Delaware cor- 
poration, 


WITNESSETH: 


WHEREAS, the Borrower is the owner and hol Jer of the fee 
simple title to property described in Exhibit ‘‘A’’ attached hereto 
and made a part hereof and hereinafte: referred to as the 
“Security”, and 


WHEREAS, the Borrower has applied to Lender for a loan of 
TWELVE MILLION AND _- NO/100 DOLLARS 
($12,000,000.00) hereinafter referred to as the “Loan” to be 
advanced ; : hereinafter provided and to be evidenced by a 
Promissory | ‘te executed and delivered of even date herewith by 
the Borrower in the aforesaid Loan amount for the payment of 
said sum or so much thereof as shall at any time be advanced 
thereon, payable to Lender, which Note is secured by a first lien 
on the Security executed and delivered of even date herewith by 
the Borrower, and 


WHEREAS, the Borrower has represented to Lender that the 
Security is to be improved in the manner set forth in certain 
documents heretofore rade available to Lender by the 
Borrower, and 


WHEREAS, the Borrower has represented to Lender the* the 
Loan funds are to be used solely for the purposes set out ,crein 
and for no other purpose, and 
NOW, THEREFORE, in consideration of the premises and 
other good and valuable considerations, it is stipulated and 
agreed as follows: 
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1. NOTE: Lender shall make to the Borrower and the Borrower 
shall accept from Lender a Loan in the amount of TWELVE 
MILLION AND NO/100 DOLLARS ($12,000,000.00) which 
Loan shall be evidenced by the Borrower’s Note and other 
security instruments described herein, all of which are to be 
simultaneously executed with this Loan Agreement. The Note 
shall provide tor a term of FIVE (5) years with interest at the rate 
ot TEN (10%) per cent per annuin, plus additional interest as 
specified herein. The proceeds of the Loan shall be disbursed in 
the manner as set forth in paragraph 11 hereof. The Loan shall 
be repaid by the Borrower paying the amounts specified in 
Paragraph 4 for releases as well as the additional interest 
specitied in Paragraph 7; provided that the entire loan, both 
principal and interest shall be paid in full FIVE (5) years from 
the date hereof, unless sooner paid in full as hereinafter 
provided. 


2. SECURITY: The security for the Loan, including additional 
interest, shall be: 


(a) A first Mortgage lien on all real property inore fully set 
torth and described in Exhibit ‘A’ (hereinafter referred to as 
the “Project”), which lien shall be subject only to the purchase 
moncy liens described in Exhibit B and wo encumbrances, 
limitations, restrictions or easements which are approved in 
writing by Counsel for Lender. The property shall be free of the 
possibility of any mechanics’ or materialmens’ liens or special 
assessments for work completed or under construction. 
“Project” shall include but not be limited to the property known 
as Sleepy Hollow Lake, Inc. 


(b) A UCC security interest lien in all vendee lot purchase 
contracts, notes receivable or other evidence of deferred 
obligations obtained hereafter by the Borrower during the term 
of the Loan generated from sales oi ical property or real property 
interest in the Project. Borrower hereby agrees to execute any 
and all documents necessary to accomplish the purposes of this 
paragraph. 
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(c) A first Mo 2-2 lien on all real property and im- 
provements herea +  cquired by Borrower which relate, 
directly or indirectly, .. the Project, or which were purchased 
with funds derived from the Loan and/or the cash flow 
generated by the Project, subject only to the purchase money 
Mortgage. Borrower hereby agrees to execute promptly any and 
all documents necessary to accomplish the purposes of this 
paragraph. 

(d) A UCC security interest lien in all personal property owned 
by the Borrower and used in connection with the development, 
maintenance, operation and sale of the Security, which interest 
may be subject to vendor's liens. 


(e) Assignment of all water rights, easements, rebates and 
other sources of income from the Projects; or any rights, assets, 
privileges or other benetits. if any, that may, in the opinion of 
Lender, be necessary or valuable to the Project or its operation; 
provided, however, that Borrower may, prior to default, make 
such grants and conveyance: as are necessary to develop and 
operate the security and tcat the effect of the aforesaid 
assignment shall be conditio.:d upon the default of Borrower 
nnder the Loan and the provisions hereof. Borrower hereby 
agrees to execute promptly any and all documents necessary to 
accomplish the purposes of this paragraph. 

(f) It is intended hereunder that Borrower shall provide 

Lender with a first lien on a" real property owned by the 
Borrower subject to those liens and encumbrances acceptable to 
Lender. If for any reason the real property described under 
Exhibit “‘A’’ does not include all of such to execute, deliver and 
acknowledge all such further instruments necessary to provide 
Lender a first lien on such property. 
3. COMPETITIVE PROJECTS: The Borrower agrees that it 
will not develop any other real property or establish any new real 
estate developmen?s which are competitive with the Project, 
without the prior written approval of Lender. 


4. PARTIAL RELEASES: In the event any unit, lot, tract, 
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parcel or other portion of the Security is sold for cash or in the 
event any contract, note receival .¢ or other evidence of deferred 
obligation received in connection with the sale of any unit, lot, 
tract, parcel or other portion of the Security is paid in full or 
sold, assigned or transferred by Borrower to a third party for 
value, and provided the Loan is not in default and the payments 
required by this Paragraph and Paragraph 7 have been made, 
Lender shall release the unit, lot , tract, parcel or other portion 
of the Security from the operation of its Mortgage lien and, if 
applicable, the contract, note receivable or other evidence of 
deterred obligation from the operation of its UCC Security 
interest lien. The amount required to be paid pursuant to this 
Paragraph shall be that specified in the Reiease Schedule which 
is attached hereto as =xhibit “C’’ and made a part hereof. The 
payments required herein for releases shall be applied first to 
pay accrued interest and then to reduce the outstanding prin- 
cipal balance, and shall be in addition to the additional interest 
provided for in Paragraph 7 hereof. 


S. PROJECT FINANCIAL REPORTING: 


(a) MONTHLY: The Borrower shall, during the life of the 
Loan, provide Lender with the monthly internal financial 
statements involving the Project, which shall include, but not be 
limited to, balance sheets, profit and loss statements, estimated 
costs to complete, unsold lot inventories, and comparative cash 
flow statements and forecasts. 


(bo) QUARTERLY: The Borrower shall provide quarterly to 
Lender a narrative report of capital improvements completed in 
the preceding three (3) months. 


(c) ANNUALLY: At the end of each fiscal year, Borrower 
shall provide Lender with complete financial statements audited 
by a CPA firm of recognized standing. Said CPA firma shall 
supply Lender a certificate stating if they have noted, during the 
course of their audit, any violation of this Loan Agreement, and 
if so, the exact particulars of said violation. 


6. LOAN FEE AND DISCOUNT: In consideration for Lender 
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committing and reserving the funds to make the loan, Borrower 
agrees to pay Lender a Commitment Fee of ONE HUNDRED 
TWENTY THOUSAND AND NO/100 DOLLARS 
($120,000.00) which fee shall be paid out of the initial disbur- 
sement. In lieu of a higher interest rate, the Loan shall be 
discounted TWO HUNDRED FORTY THOUSAND AND 
NO/100 DOLLARS ($240,000.00) which discount shall be taken 
by charging the Loan at the time of initial disbursement. 


7. ADDITIONAL INTEREST: As additional consideration for 
the making of the Loan, Borrower shall pay to Lender as ad- 
ditional interest the amounts specified in the attached Exhibit 
“D”" for each and every lot, site and parcel sold within the 
Project of Sleepy Hollow Lake which property is more fully 
described in Exhibit ‘‘A” attached hereto. Payment of this 
additional interest shall be made as each lot, site or parcel is 
sold. Partial releases shall be conditioned upon the lot payment 
fee as provided hereunder and no release from the Security of 
Lender hereunder shall be given unless payment be made by 
Borrower. The obligation for lot payment fees shall be secured 
by the Deed of Trust on the subject security described in Exhibit 
“A” attached hereto. The obligation hereunder shall survive the 
Loan and shall be payable on all lots, sites or parcels now or 
hereafter sold by contract, deed or otherwise. 


8. CASH FLOW: So long as this loan is current and not in 
default, Borrower will be permitted to utilize the current cash 
flow generated from the Project so long as the cash flow is used 
solely for the Project. Borrower shall report to Lender monthly 
on the utilization of such cash flow with satisfactory verification 
that the cash flow has been so used. In the event of default under 
the Loan, Lender shall have the right to all cash flow under the 
project, including payments received under any contracts, notes 
receivable or other evidence of deterred obligation from lot sales 
which have not been sold or assigned by Borrower to a third 
party for value. 


9. WORK AND SALES PROGRESS: All development or 
construction work contemplated hereunder shall be submitted to 
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Lender for prior approval. Borrower shall proceed with all 
diligence to develop and construct all improvemenis and 
amenitie; as set forth in projections submitted to Lender in 
connection with the application for the Loan. Borrower is to 
arrange and provide for development and construction interim 
financing covering all and provide for development and con- 
struction interim financing covering all improvements and 
amenities in the Project. If at any time during the term of this 
Loan, Borrower has excess lot inventory, Lender in its discretion 
may refuse to disburse or commit any further funds under the 
Loan: however, the above refusal to disburse shall not be ap- 
plicable to interim lenders to whom disbursement letters have 
been issued. Borrower shall not proceed to further develop the 
Project in such instance unless written approval is obtained from 
Lender. A satisfactory sales effort shall be maintained by 
Borrower through the term of the Loan. The platting of the 
Security into (he various lots, sites and parcels shall be subject to 
the approval of Lender, and Lender, after said approval, shall 
execute such dedications, releases, etc., as are necessary to 
permit said platting. 

10. GENERAL CONDITIONS: All contract work in excess of 
TWENTY-FIVE THOUSAND AND NO/100 DOLLARS 
($25,000.00) excluding professional services, shall be bonded by 
acceptable surety companies for completion and payment. 
Borrower agrees that all purchase money Mortgages on the 
Security shall be kept current and not in default. Borrower shall 
satisty Lender that all necessary governmental permits have been 
obtained to permit the development, sale and operation of the 
project as contemplated. 


11. DISBURSEMENT OF LOAN FUNDS: 


(a) Upon recordation of the Deeds of Trust and all other 
security instrument required hereunder and delivery to the 
Lender of all further requirements of the Lender which are 
conditions precedent to the closing and disbursement of funds, 
and with respect to disbursement contemplated to be made 
subsequent to closing provided Borrower is not in default, 
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Lender shall disburse the Loan funds to the Borrower at such 
times and in such amounts as set forth in Exhibit “E”. The 
Borrower shall, as a condition precedent to being entitled to 
disbursement hereunder, provide the Lender or its designee, 
with such proofs, certificates, release, reports, etc., as the 
Lender may require to establish compliance with applicable 
laws, rules, regulations, zoning provisions, etc. The Lender may, 
at its election. disburse the funds through a title insurance 
agency, mortgage company or other third party to the Borrower 
or to the sub-contractor, materialmen and laborers directly, but 
such election does not prevent the Lender from making sub- 
sequent disbursements in a different manner and through a 
ditferent party. Lender may, at its discretion, purchase by 
assignment, rather than extinguish. the purchase money 
mortgages referred to in Exhibits B and E, in which case 
Borrower shall agree to execute such modification, extensions, 
etc. as required by Lender to make any of said purchase money 
mortgages conform to this Loan Agreement. 


[b] With each request for disbursement, Borrower Shall 
provide Lender with a detailed schedule, acceptable to Lender, 
Setting out the proposed distribution of funds and the purpose of 
each distribution. Lender shall not be required to make any 
disbursement subsequent to the closing of the Loan unless 
Lender is satisfied that the requested disbursement is in ac- 
cordance with the terms and provisions of this Loan Agreement 
and the representations of Borrower to Lender with respect to 
the improvement, sale and operation of the project. 


(c) It is contemplated that one or more institutional investors 
will provide the interim development and construction loans to 
finance the various improvements to be included under the 
Security of Lender. such a loan or series of loans will be pur- 
chased and/or extinguished and taken out with the funds 
allocated hereunder and as more specifically set forth in Exhibit 
“E” attached hereto. Lender will upon request of said interim 
development and construction lenders satisfactory to Lender. 
issue “disbursement” letters to such lenders pursuant to the 
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terms aNd conditions of this Loan Agreement. Issuance of any 
disbursement letters shall be conditioned upon Borrower's prior 
submission to Lender of all plans and specifications for the 
proposed improvements, engineering cost estimates, copies of 
firm construction contracts, payment and performance bonds 
together with any other materials and data pertinent to the 
improvement and development construction to be financed by 
the development Lender. If the aforementioned items have been 
submitted and are found satisfactory, Lender will then issue the 
disbursement letter to the interim lender. In no even shall the 
amount of any disbursement commitment or disbursement of 
funds hereunder be more than the actual costs of such im- 
provements of the specific amount allocated under this Loan. 
whichever is the lesser figure. At the time of disbursement of the 
amount necessary to extinguish the interim development loan, 
Lender hereunder shall be provided. us a condition precedent to 
such disbursement, with evidence Satisfactory to it (a) that the 
improvements have been completed in accordance with plans 
and specifications approved by Lender, (b) that all contractors 
and sub-contractors, laborers and materialmen have been paid, 
(c) of title verification and insurance to the effect that no liens or 
encumbrances which have not bcen bonded or insured against 
are in existence at the time of disbursement hereunder. At no 
time during the term of the Loan shall the aforesaid com- 
mitments plus the outstanding loan balance and reserves exceed 
the face amount of the Note. 


12. ASSIGNMENT OR PARTICIPATION OF LOAN: Lender 
reserves the right to assign the Loan or a portion thereof to, or 
participate with, one or more institutional investors in the Loan 
without first obtaining the consent or approva. of the Borrower. 
Any such assignment or participation shall be made on a basis 
which will not relieve Lender of its obligations under this Loan 
Agreement. Lender agrees to notify the Borrower of an 
assignment or participation as soon as practicable. Lender 
represents to Borrower that it is making the Loan and obtaining 
the Note for investment and not with a view to, or for sale in 
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connection with, any public offering or distribution thereof 
within the meaning of the Securities Act of 1933 or other ap- 
plicable securities laws. 


13. SERVICING AFTER DEFAULT: Upon default hereunder 
Lender may at its sole option and election move the servicing of 
any receivables securing the Loan to a servicer of Lender's 
choice, and upon such election Lender shall immediately be 
entitled to receive all records, files, and other documents relating 
to such receivables. The cost of such servicing shall be at the 
Borrcwer's expense. 


14. INSPECTION BY LENDER: So long as the Loan is out- 
standing and unpaid, Borrower shall permit any person 
designated by Lender in writing, on behalf of Lender, and at 
Lender's sole expense, to visit and discuss the affairs, finances 
and accounts of any thereof with the principal officers of the 
Borrower, all at such reasonable times and as often as Lender 
may reasonably request; provided that the Borrower shall not be 
required to reveal trade secrets or information not reasonably 
pertinent to the evaluation of the credit of the Borrower, the 
operation of the Project, or compliance with the Loan 
Agreement. Lender covenants that it will hold all information 
received from the Borrower as confidential information. 


15. COVENANTS OF THE BORROWER: So long as the loan 
is outstanding the Borrower covenants and agrees: 


(a) that it will not create, incur, assume or suffer to exist any 
financing except interim financing as herein contemplated 
exceeding TWENTY THOUSAND AND NO/100 DOLLARS 
($20,000.00) in any one transaction or ONE HUNDRED 
THOUSAND AND NO/100 DOLLARS ($109,000.00) in 
aggregate outstanding financing at any one time, whether 
secured or unsecured, with respect to the Project, unless the 
prior written consent of Lender is sought and obtained; 


(b) that it will promptly pay all taxes, assessments and other 
charges which become due during the life of the Loan. In the 
event that any such tax, assessment or charge is to be contested 
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in good faith, such information shail be immediately com- 
municated to Lender setting forth the specific facts and cir- 
cumstances surrounding the proposed contest. Lender may, at 
its option and in its sole discretion. require that sufficient funds 
be escrowed with it to insure the payment of such taxes, 
assessments or charges should the contest meet with failure; 


(c) that it will not sell all or a substantial portion of the Project 
without the prior written approval of Lender, except for the sale 
of lots, sites or parcels in the normal cause of business; 


(d) that it will insure and keep insured itself and so much cf its 
properties as is of the character customarily insured by com- 
panies engaged in similar business in the same area. Specifically, 
but not by way of limitation, every improvement on property 
covered by the lien of Lender shall by fully insured against loss 
by fire and other hazards with ar insurance company acceptable 
to Lender and with a loss payable clause written in favor of 
Lender as Mortgagee. Borrower shall at all times carry full 
liability insurance coverage in an amount not less than ......... 
Such insurance shall include but not bellimited to aircraft, 
automobile, personal injury. 


(e) that it will pay the principal of and the interest on the Loan 
at the time and place and in the manner set forth in the Note and 
the Loan Agreement: 


(f) that it will commence and continue the development, sale and 
operation of the project as contemplated; 


{z| that is is not now in violation of any permit or rights, 
easements, etc., and that it will use its best efforts to assure that 
it will not-do nor permit anything to be done which would place 
suid rights, permits, easements, vtc.; in jeopardy; 


{h| that it will not distribute any assets to the stockholders by 
way of dividends, nor shall the Borrower increase the com- 
pensation of any officer or executive above 10% per cent per 
annum, without Lender’s consent. 


17. CORPORATE FINANCIAL REPORTS: The Borrower 
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covenants and agrees that so long as the Loan is outstanding, it 
will deliver to Lender: 


(a) Within forty-five (45) days after the end of each of the first 
three quarters in each of its fiscal years a statement of assets and 
liabilities as at the end of such quarter and the related 
statements of income and expenses and of changes in 
shareholders’ equity for such quarter, setting forth in each case 
in comparative form figures for the corresponding period in the 
preceding fiscal year, all in reasonable detail and certified by the 
President, Secretary, Treasurer, or an authorized financial 
officer of the Borrower, sbject to year-end adjustments; 


(b) As soon as practicalbe and in any event within ninety (90) 
days after the end of each fiscal year, a statement of assets and 
liabilities as at the end of, and for such year, setting forth in each 
case in comparative form corresponding figures for the previous 
fiscal year all in reasonable detail and certified by CPA of 
recognized standing; 

(c) Within torty-five (45) days after the end of each of the first 
three quarters and within ninety (90) days after the end of the 
fourth quarter in each of its fiscal years a statement in 
reasonable detail certified by the President, Secretary, Treasurer 
or an authorized financial officer (i) showing its Quarterly Net 
Earnings for such quarter, and (ii) certifying that there exists no 
condition or event which constitutes a default hereunder, or, if 
such default exists, specifying the nature and period of existence 
thereof and what action the Borrower is taking or proposes to 
take with respect thereto; 

(d) As soon as practicalbe and in any event within ninety (90) 
days after the end of each fiscal year a report signed by CPA to 
the eftect that in making their examination of such financial 
statements (but without any special or additional audit 
procedures beyond those considered necessary to enable them to 
certify to such financial statements) they have (except as 
specified by them) obtained no notice of the existence of any 
condition or event which constitutes a default hereunder, or, if 
such accountants did become aware of any such condition or 
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event, specifying the nature and period of existence of any such 
condition or event of which they have obtained notice; 


(ce) Promptly upon transmission thereof, copies of all financial 
statements and reports sent to its shareholders and of all regular 
and periodic reports, if any, filed by it with the Securities and 
Exchange Commission (or andy governmental agency suc- 
ceeding to the furctions of said Commission) pursuant to any 
Act administered by said Commission (cr such agency or with 
the New York Stock Exchange or any other national securities 
exchange upon which any of the Borrower's securities shall at the 
time be listed and of all quarterly financial reports regularly 
provided by it to banks from which it borrows; 


(1) Such other information and financial date, other than 
trade secrets, relating to the business affairs and financial 
condition of ti - Borrower as Lender may from time to time 
reasonably request and as is available to Borrower and 
reasonably pertinent to evaluation of the credit of the Borrower 
in compliance with this Agreement. Lender is hereby authoriz d 
to deliver a copy of any financial statements delivered to it 
pursuant to this Paragraph 17 to any regulatory body having 
jurisdiction over it. 

18. SECURITY AGREEMENT: 

(a! The Borrower hereby grants to the Lender as the secured 
party a security interest in all contracts, receivables, rights and 
payments c. 3orrower arising from the said Project, other than 
purchase money vendee notes secured by deeds of trust, and all 
equipment, supplies, material, vehicles, furniture, fixtures and 
livestock, and hereby assigns to the Lender all of the said 
receivables and payments, together with those hereafter 
acquired, and all right, title and interest in and to the payments 
due orto become due, or payments due or to become due under 
any sale of lots or real estate involving deferred payments, 
together with all rights and remedies thereunder, with power in 
the name of the Borrower, to take any such legal proceedings or 
therwise as the Borrower might have taken save for such 
assignment; provided, however, that Lender's security interest in 
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the above shall be subject to Borrower’s power to collect the 
receivables pursuant to Paragraph 8 hereof. 


(b) The security interest created herein is given as additional 
security for the payment to the Lender of all indebtedness 
evidenced by and according to the terms of the Note, and also as 
security for the discharge and performance of all obligations and 
promises of the Borrower herein contained, together with in- 
terest thereon; and also as security for the payment by the 
Borrower of all sums hereafter loaned, paid out, expended or 
advanced by the Lender under the terms of this Agreement ot 
otherwise, to or for the account of the Lender, together with 
interes: thereon; and also as security for all extensions or 
renewals of the Note evidencing sums hereafter loaned, paid out, 
expended or advanced by the Lender, its successors or assigns. 
tor the Borrower. 


(c) The Borrower, at its expense, shall execute and deliver for 
filing all financing and other statements, and take or join with 
the Lender in taking any other action reasonably requested by 
the Lender. to perfect and continue perfecting the Lender's 
security interest herein. 


(d) The Borrower further agrees that should it fail to make 
payment as provided in the Notes, or if a Default, as set forth in 
Paragraph 25, be made of any obligation or covenant of the 
Borrower herein contained, or hereby secured, or in any of the 
terms and conditions of the Deed of Trust, then the Lender may, 
at its option, sell and dispose of the Cc _racts and other property 
herein secured and assigned at public or private sale without any 
previous demand of performance or notice to the Bororwer of 
any such sale whatsoever, except as provided under the Uniforr 
Commercial Code; and from the proceeds of sale retain all cost: 
and charges incurred by it in the taking and care, removal and 
sale of Sum property, including such attorney's fees as shall have 
been incurred; also 7’ ‘ms due it on the Note, or advanced 
under the terms of this ..greement, and interest thereon, or due 
or owing from the Borrower to the Lender under any in- 
debtedness or obligation, with the interest thereon, and any 
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surplus of such proceeds remaining shall be paid by the 
Borrower. 


(e) At any sale or sales made purusant to this Agreement or in 
a suit to foreclose the same, the Contracts and other property 
may be sold en masse or separately, at the same or at different 
times, at the option of the Lender or its assigns. Such sale may 
be public or private, with notice as required by the Uniform 
Commercial Code, and the Contracts and other property need 
not be present at the time or place of sale. At any such sale, the 
Lender or the owner or owners of the indebtedness hereby 
secured may bid for and purchase any of the property sold, 
notwithstanding that such sale is irregularity in the manner of 
Sale or of giving notice shall operate to preclude the Lender from 
recovering the said indebtedness 


19. REPRESENTATIONS AND WARRANTIES OF THE 
BORROWER: 


"he Borrower makes the following warranties and represen- 
tations 


(a) Correctness of Documents: oThe documents submitted in 
connection with the Loan submission accurately set out the 
present intention of Borrower with respect to the projections and 
matters set torth in such documents. 


(b) Financial Statements and Conditions 0, Borrower: The 
financial statements provided in support of the Loan request 
were prepared in accordance with good accounting practice and 
are correct and complete and fairly present the financial position 
of the person or company which each pur orts to reflect. The 
last financial positions so reflected have not suffered any 
materia! adverse changes to this date, and Borrower will not. 
during the life of the Loan, take any action that will intentionally 
materially adversely affect the financial position of Borrower and 
thereby the security position of Lender hereunder. 

(cy Absence of Proceedings and Actions: There are no materia! 


actions, suits or proceedings pending, or to knowledge of the 
Borrower, threatened against or affecting the Borrower. 
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(4) Corporate Powers and Status of Authority: Borrower is a 
corporation duly organized and validly existing under the laws of 
th. State of New York, and has all corporate powers, govern- 
mental permits, authorizations of Directors and stockholders 
and other such authorizations of Directors and stockholder and 
other such authorizations as are necessary to enable it to own 
and operate the Project, to carry on its business, and to carry out 
the terms of this Agreement, the Note and Deed of Trust. The 
advances and method for securing the advances herein provided 
for, the execution and delivery of this Agreement, the Note, and 
the Mortgage and other Security for the Note as herein provided 
are within the corporate powers of the Borrower and have been 
duly authorizes by all necessary and proper corporate 
proceedings of the Borrower. This Agreement, the Note and the 
Mortguge have each been duly executed and delivered by the 
appropr'ate corporation constituting the Borrower and each is in 
tull torce and effect and constitutes the legal, valid and binding 
obligation of the party executing the respective documents. 


(¢) Absence of Judgments and/or Awards and/or Orders: 
There are no outstanding and unpaid judgments or arbitration 
awards against the Bcrrower. The Borrower is not in default with 
respect to any valid regulation, order, writ or decree of any court 
or governmental or municipal department, commission, board, 
bureau, agency or instrumentality, excert as indicated on such 
Exhibit. 


(t) Non-Default of Borrower Contractually: The Borrower is 
not in default in any material respect under any agreement or 
instrument to which any of them is a party of by which any of 
them ay be bound. The execution 20d 4elivery of this 
Agreement. the Note and the Mortgage and the consumation of 
the other transactions contemplated by this Agreement do not 
contlict with or result in breach of any valid regulation, order, 
writ. injunction or decree of any court or governmental or 
municipal instrumentality or in the breach of c+ default under 
any indenture, contract, agreement or other instrument to which 
‘he Borrower is a party or by which it is bound. Neither the 
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execution and delivery of this Agreement, the Mortgage or the 
Note, will result in the creation or imposition of, or any cause for 
imposing any lien, charge or encumbrance of any nature 
whatsoever upon 2ny SEcurity or assets of the Borrower other 
than those created, imposed or required by this Agreement or 
the Mortgage. 


(g) Use of Proceeds: The proceeds of this loan will be used 
solel\ for the purposes specified herein and in the supporting 
documents to the request for the Loan. 


(h) Marketable Title: Borrower has, and at all times will have, 
good and marketable title in fec simple to the real property 
constituting part of the Security. Such real property is subject to 
no liens, charges or encumbrances, except as set forth in 
Paragraphs 2(a) and (b), and as listed on Exhibit “B”. 

(i) Opinion of Counsel: To the best of the Borrowei’s 
knowledge. the matters contained in the opinion of counsel 
provided in Paragraph 34, are true and correct. 


20. INTEREST ON LOAN FUNDS: Althought the Note 
evidencing the indebtedness of the Borrower to the Lender may 
provide that it shall bear interest trom a specific date therein, the 
partics hereto agree that said Note shall bear interest. which 
‘all be payable monthly, only trom che date of each advance 
trom Lender's account at The First National Bank of Boston, 
Boston, Massachusetts, to Borrower and on the sum outstanding 
from time to t’.:.e under this Loan Agreement, calculated on the 
daily outstanding balance computed on a 360-day year basis. 


y 


21. SURVEY: Prior to closing, a survey or plat map of the 
subject Security shall be furnished to Lender. Such survey shall 
be completed by a licensed surveyor or registered professional 
engincer and shall reflect any encroachments, easements and 
rights-of-way together with a certification from said surveyor or 
engineer as to the precise acreage contained in the Security. 

22. REMOVAL OF MECHANICS’ LIENS: The Borrower 
specificully agrees to have any valid mechanics’ liens which may 
be filed against the Security released or bonded within ten (10) 
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days of the date Borrower receives notice of the saem, time being 
of the essence, except that Borrower need not take any such 
action with respect to mechanics’ liens occasioned by work 
performed for or at the instance of a contract vendee or 
sublessee. 


23. APPRAISAL: Borrower shall furnish to Lender, within 180 
days after the date hereof, an appraisal of the Security 
reasonably satisfactory in form and substance to Lender, made 
by a duly licensed appraiser satisfactory to Lender, and 
Borrower shall bear the expense of such appraisal. 


24. ACCESS TO BORROWER'S BOOKS AND RECORDS: 
The Lender, or its agents, shal! at all reasonable times, have 
unrestricted access to he records, accounting books, contracts, 
subcontracts, bills and statemen‘s of the Borrower, including 
any supporting or related vouchers or other instruments and 
shall have the right to make copies of the same. If the Lender so 
requires the records, books, vouchers, or other instruments shall 
be made available to an accountant of the Lender’s choice for 
audit, examination, inspection and photocopying or toher type 
of duplication, such audit to be done at Borrower's office. 


25. EVENTS OF DEFAULT: The happening of any one or more 
of the following events shall constitute a default of this Loan, the 
Note and Mortgage. 


(a) Non-Payment of Interest: The Borrower shall fail to make 
the interest payments on the due dates of within ten (10) days 
thereafter. 


(b) Non-Payment of Principal: The Borrower shall fail to 
make any, required repayment of principal, or any portion 
thereof, on the due date. 


(c) Breach of Condition, etc.: The Borrower shall violate any 
term, condition, or representation contained in this Agreement 
the Note or the Mortgage which shall be continuing more than 
TEN (10) days after Lender has given written notice therof to 
Borrower, or, if the violation is capable of being remedied within 
a reasonable time, ut not within TEN (10) days, if action to 


remedy such violation is not commenced within TEN (10) days. 


(d) Liens or Foreclosures: The institution by a third party of 
foreclosure action against the Security or the filing by a third 
party of a valid lien against the Security which is not dismissed, 
bonded, insured against or removed of record, as the case may 
be, within TEN (10) days after Borrower receives notice of the 
institution of such action or such filing. 


(ce) Impairment of Security: Any condition or situation which, 
in the sole determination of the Lender, constitutes a danger or 
impairment to the Security of the Loan and such condition or 
situation is not remedied within TEN (10) days after written 
notice to the Borrower to remedy such condition or situation, or 
action has not been commenced to remedy such condition or 
situation where it is not possible to fully remedy such condition 
or situation within TEN (10) days. The Lender agrees that it will 
not exercise this right in an unreasonable manner. 


(t) Breach of Other Agreements: lf Borrower shall default in 
any payment of principal or interest on any other obligation for 
borrowed money beyond any period of grace provided with 
respect thereto. or shall default in the performance of any other 
term or condition in any such agreement, the effect of which is to 
cause or permit to the holder of such obligation to cause such 
obligation to become due prior to its stated maturity. 


(g) False Representation: If any representation or warranty 
made by the Borrower herein or any writing furnished in con- 
nection with or pursuant to this Agreement shall be false in any 
material respect on the date such statement was made. 


(h) Bunkrupicy, Insolvency, etc.: If the Borrower shall admit 
in writing its inability to pay its debts or if the Borrower shall 
suffer a receiver or trustee to be appointed for all or substantially 
all of its property, and, if appointed without its consent, not be 
discharged within sixty (60) days; ir if the Borrower shall suffer 
proceedings under any law relating to bankruptcy, insolvency of 
the reorganization or relief of debiors to be instituted by or 
against it, and, if contested by it, not be dismissed or stayed 
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within sixty (60) days; or if the Borrower shall make an 
assignment for the benefit of creditors or suffer any writ of at- 
tachment or execution or any similar process to be issued or 
levied against it or any significant part of its property which is 
not released. stayed bonded or vacated within a reasonable time 
after its issue or levy. 


26. LENDER’S REMEDIES: Upon any default hereunder, then 
the Lender shall have the absolute right, at its option and 
election, to: 


(a) Cancellation: Cancel this Agreement by written notice to 
Borrower; 


(b) Specific Performance: Institute appropriate proceedings 
to specifically enforce performance hereof; 


(c) Withhold Advances: Withhold further advances 
hereunder; 


(d) Taking Possession: Take immediate possession of the 
Security encumbered by the Mortgage as well as all other 
Security to which title is held by Borrower; 


(e) Receivership: Appoint a receiver, as a matter of strict right 
without regard to the solvency of Borrower, for the purpose of 
preserving the Security, preventing waste, and to protect all 
richts accruing to Lender by virtue uf this Agreement and of the 
wved of Trust, and expressly to make any and all further im- 
provements, whether on-site or off-site, as may be determined by 
Lender tor the purpose of completing the development and 
construction in accordance with this Agreement. All expenses 
incurred in connection with the appointment of said receiver. or 
in protecting, preserving, or improving the subject Security, 
shall be chargeable against the Borrower and shall be enforced 
as a licn against the Security: 


(tf) Acceleration: Accelerate maturity of the Mortgage and 
Note and demand payment of the principal sums due 
thereunder, with interest, advances, and costs, and in default of 
said payment or any part thereof, to foreclose and enforce 


. 
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collection of such payment by foreclosure and/or other ap- 
propriate action in any court of competent jurisdiction. 


The said remedies and rights of Lender shall be cumulative 
and not exclusive. The Lender shall be privileged and shall have 
the absolute right to resort to any one or more, or all of said 
remedies, neither to the limited exclusion of the other. In the 
event of any such default under this Agreemeit ‘he Note or 
Mortgage by the Borrower, the Lender shall have the absolute 
right to retuse to disburse the balance of the Loan funds. and no 
other party, whether contractor, materialmen, laborer, sub- 
contractor, or supplier, shall have the right to garnishee 
require, or compel payment thereof toward discharge or 
satisfaction or any claim or lien which they or any of them have 
or may have for work performed or materials supplied to the 
development and/or work. Any additional funds advanced by 
Lender to complete development and/or construction shall be 
secured by the lien of said Mortgage and shall be cons.dered a 
part ot the Loan as though initially included therein. 


27. WAIVER OF DEFAULTS: The waiver by the Lender of any 
breach or breaches hereof shall not be deemed, nor shall the 
san.. constitute, a waiver of any subsequent breach or breaches 
on the part of the Borrower. 


28. LENDER'S RIGHT TO APPEAR IN LITIGATION: The 
Lender shall have the right to commence, to appear in, or to 
defend any action or procceding purporting to affect the rights 
or duties of the parties hereunder and in connection therewith 
(except in a suit by Lender against Borrower, or the Security 
based upon a claim of default hereunder) to pay out of said 
Loans funds all necessary expenses, employ counsel and pay his 
reasonable tees, all of which the Borrower agrees to repay to the 
Lender upon demand. 

29. THIS AGREEMENT PART OF NOTE AND MOR- 
TGAGE: The Note and the Mortgage provided for herein shall 
specitically incorporate this Agreement by reference and in the 
event that the Note and Mortgage are duly assigned, this 
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Agreement shall be concidered assigned in like manner. 


30. EXCLUSIVE BENEFITS OF AGREEMENT: This 
Agreemen: is made for the sole protection of the Borrower and 
Lender, their successors and assigns, and no other person shall 
have any right of action hereon. 


31. CONDEMNATION: The Borrower, for the Borrower and 
the Borrower's heirs, executors, administrators, successors and 
assigns, does hereby assign unto the Lender, its successors and 
assigns. any and all awards heretofore and hereafter made by 
any Federal, State or municipal authorities to the present and all 
subsequent owners of the Security, including any award or 
awards for any change or changes of grade or route of streets 
affecting said Security, and the Lender, for itself, its successors 
and assigns (at its or their option) is hereby authorized, directed 
and empowered to collect and receive the proceeds of any such 
award and awards from the authorities making the same and to 
give proper receipts and acquittances therefor, ana to apply the 
same toward the payment of the amount owing on account of the 
Note and Mortgage notwithstanding the fact that the account 
owing on account of the Note and Mortgage may not then be due 
and payable. The Borrower, for the Borrower and Borrower's 
heirs, executors, administrators, successors and assigns, hereby 
covenants and agrees to and with the Lender, its successors and 
assigns, upon request, to make, execute and deliver any and all 
assignments and other instruments sufficient for the purpose of 
assigning the aforesaid award or awards to the holder of the Note 
and Mortgage free, clear and discharged of any and all en- 
cumbrances of any kind or nature whatsoever, except for the 
purchase money encumbrances set forth in Exhibit “B” and any 
approved interim construction loans. 


32. COMPLIANCE WITH GOVERNMENTAL RESTRIC- 
TIONS: Lender and Borrower agree that they will comply with 
the valid requirements of various regulatory agencies having 
jurisdiction. The parties to this contract stipulate that the rights 
of buyers of land at the Project shall in no way be impaired by 
the Mortgage or the assignment of the security interest in the 
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contracts, notes receivable or other evidence of deferred 
obligation received because of lots sold and that unconditional 
release clauses, acceptable to regulatory authorities, shall be 
used if required by said authorities. 


Lender shall be furnished as of the date of closing evidenc 
which is satisfactory to Lender verifying that Borrower has 
complied with al: State and Federal land sales and other ap- 
plicable real estate statutes and regulations. Borrower shall 
provide Lender with copies of property reports and such other 
materials as Lender shall deem necessary to support compliance 
with such Federal and State provisions. Borrower shall also 
provide Lender with copies of lot purchase contract forms, truth- 
in-lending forms and materials used in connection with lot sales 
and lot sale financing. Borrower shall at all times during the 
term of this Loan be in full compliance with all of the aforesaid 
State and Federal land sales and truth-in-lending provisions. 


Lender agrees that its lien as established under the Mortgage 
held by Lender hereunder shall be subordinate to the rights of 
any person purchasing or contracting to purchase a lot in a 
recorded subdivision and Lender further agrees to release any lot 
or lots trom its lien upon payment by the lot purchasers of the 
purchase price required under the contract of purchase, 
provided Lender is paid the required release amount and ad- 
ditional interest. 


33. RETURN OF SECURITY: Upon payment in full by 
Borrower of all of its obligations hereunder, Lender agrees to (i) 
reassign and return all of the Security and any other property 
then held by it as security hereunder, and (ii) sell, transfer and 
assign to Borrower all documents, files, records and similar 
material obtained by Lender from Borrower pursuant to the 
provisions hereof. 


34. OPINION OF COUNSEL: Upon the execution of this Loan 
Avreement, Lender shall receive an opinion from counsel ac- 
ceptuble to Lender, satistactory in form and substance to counsel 
tor Lender, to the effect that: 
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(a) The Borrower is duly authorized and validly existing 
corporation in good standing and has all requisite power and 
authority to carry on the stated business of the corporation. 


(b) As of the date of closing, there is no known impediment to 
Borrower qualifying under the Interstate Land Sales Full 
Disclosure Act for the Project, and where reqrtired, and to the 
belief of counsel as of th. date of closing, all Federal and State 
requirements for the sale of property from the Project have been 
or are capable of being complied with; 

(c) The Loan has been duly authorized by al! necessary action 
on the part of the Borrower and the Loan constitutes a valid 
obligation of the Borrower enforceable in accordance with its 
terms; 


(d) The Borrower will be, to the belief of counsel, the legal 
owner of the Security on the date of closing, and such cor- 
poration has the full right to assign or encumber the same on the 
basis indicated herein; 


(ec) The making of the Loan in accordance with the terms 
nereof does r * constitute a violation under any existing contract 
or other limi.ation which exists with respect to the borrowing 
powers of the Borrower, regardless of the source of such 
restriction; 


(f) There are no suits filed or claims made against the 
Borrower of a material nature that would in any way jeopardize 
the continuing ability of the Borrower to continue to develop and 
market the Project as contemplated by the projections submitted 
to Lender. 


35. DEFINITIONS: Wherever used herein, the following words 
are considered in the context of :hese definitions: 


(a) “Mortgage” or ‘Deed of Trust” — The Mortgage, or such 
other security instrument or instruments used to establish the 
lien upon the Projects as set forth in Paragraph 2. 


(b) “‘Note’’"—The promissory note or notes or other evidence 
of the indebtedness created by the Loan. 
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(c) “Loan”—The Loan which is the subject matter of this 
Agreement and the other documents to which this Agreement 
reters. 

(d) ‘‘Lender’’"—The named party to this Agreement, and any 
subsequent owner and holder of the rights and obligations 
established under this Agreement, the Note and Mortgage. 


(ec) Borrower"—The named Borrower in this Agreement, 
and any successor in interest to the Borrower permitted by the 
Lender. 


36. NOTICE TO PARTIES: All notices provided for herein 
shall be certified or registered mail, return receipt requested, 
addressed to the appropriate party at the address as the party 
who is to receive such noti = may designate in writing. Notice 
shall be completed by depositing the same in a letter box or other 
means provided by the United States Post Office for the posting 
of mail addressed to the party with the proper amount of postage 
affixed thereto. Actual receipt of notice shall not be required to 
effect notice hereunder. Notices shall be given as follows: 


lo Lender Diversitied Mortgage Investors 
225 Franklin Street 
Boston, Massachusetts, 02110 
and copy to Lender's Adviser: 
Diversified Advisers, Inc. 
P.O. Box 2195 
Coral Gables, Florida, 33134 
To Borrower: 
Gerald Manning 
‘ State Bank Building 
75 State Street 
Albany, New York 12207 
c/o Ainsworth, Sullivan, Tracy 
& Knaut, Esqs. 
37, LOAN FUNDS: The Lender shall not be required to 
Segregate the Loan funds or to earmark such funds in any 
manner. The sole obligation of (he Lender shall be to disburse 
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the funds as set forth herein, provided there exists no default of 
this Agreement, the Note or Mortgage at the time of request for 
disbursement. The Lender may, at any time and at its sole 
option, reassign reserved funds within the categories as shown on 
Exhibit “E”’. 


38. DEFICIENCY IN FUND: If and whenever the Lender, at its 
sole and absolute discretion, notifies the Borrower tha the 
amount of funds ren ining unadvanced or undisbursed in the 
various reserves, or any individu! reserve, is less than that 
required to accomplish the purpose for which the reserve was 
established, the Borrower, out of cash flow from the Project, or 
elsewhere, shall deposit into the deficiency reserve an amount 
equal to the deficiency as determined by the Lender: failure to do 
so shall constitute a default. 


39. UNLIMITED ACCESS TO PROPLRTY: The Lender and 
its agents shail at all times during development and/or con- 
struction have the right of entry and free access to the property 
upon which the improvement is being made, and the rigt is to 
inspect all work done, labor performed and materials furn s).d 
on or about the property. 


40. PROHIBITION ON CONVEYANCE, ASSIGNMENT OR 
ENCUMBRANCE: Except for interim lenders as provided in 
Paragraph 11, the Borrower shall not assign this Agreement or 
any part of any advance to be made hereunder, nor convey or 
encumber the Security by mortgage or other liens, without the 
written consent of the Lender. Any assignments, conveyance or 
encumbrance without the consent of the Lender shall constitute 
an immediate default under this Agreement, the Note and 
Mortgage. 

41.NO AGENCY RELATIONSHIP: The Borrower un- 
derstands and agrees that the Lender is not the agent or 
representative of the Borrower, and this Agreement shall not be 
construed to make the Lender liable to materialmen con- 
tractors. craftsmen, laborers or others for goods or services 
delivered by them upon the Projects, or for debts or ciaims 
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accruing to the said parties against the Borrower, and it is 
distinctly understood, and agreed that there is no contractual 
relation, neither express or implied, between t. e Lender and any 
materialmen, subcontractors, craftsmen, laborers, or any other 
person supplying any work, labor or materials in the im- 
provement of the Security. Lender shall have no duty with 
respect to the development, sale or operation .f the Project and 
assumes no respvesibility or duty whatsoever for the acts or 
omissions of agents, employees or contracturs engaged or em- 
ployed by Borrower in the development, sale ar ' operation of 
the Project. 


42. MISC.LLANEOUS PROVISIONS: All inspections and 
other services rendered by the Lender or its agent, whether or not 
paid tor by the Borrower or its successors in title, shall be 
rendered solely for the protection and the benefit of the Lender, 
and the Borrower shall not be entitled to claim any loss or 
damage against the Lender or its agents or employees for failure 
to properly discharge their duties to the Lender, provided, 
however. that this shall not be construed to relieve Lender from 
liability for any breach of the terms of this Agreement. 


This Agreement, the Note and Mortgage are executed and 
delivered in the State of Massachusetts and the law in the State 
of Massachusetts shall govern in the interpretation, en- 
forcement, and all other aspects of the obligation and duties 
created under this Loan. It is understood and agreed that all 
parties to this Agreement and the Note and Mortgage hereby 
consent that, from time to time, upon the agreement of the 
parties involved, the Note may be extended or renewed in whole 
or in part of the rate of interest thereon may be changed or fees 
in consideration of loan extensions may be imposed, and any 
related right or security therefore may be waived, exchanged. 
surrendered or otherwise dealt with and any of the acts men- 
tioned in the Note may be done, all wit . wut affecting the liab lity 
of the Borrower. The release of any party liable upon or in 
respect of the Note shall not release any other party. The 
Borrower, and each of them, hereby waives presentment, 
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demand of payment, protest and notice of non-payment and of 
protest and any and all other notices and demand whatsoever. 


Nothing contained in this Agreement. the Note and Mortgage 
shall impose upon the Lender any obligation to see to the proper 
application of advances under this Loan. No provision of this 
Agreement shail be amended, waived or modified except by an 
instrument ir writing signed by the parties hereto. 


All covenants, agreement, representations and warranties 
made herein and in documents delivered in support of the Loan 
request shall be deemed to have been material and relied on by 
the Lender and shall survive the execution and delivery to the 
Lender of the Note and disbursement hereunder. 


All sections and descriptive headings are inserted for con- 
venience only. and shall not affect any construction or in- 
terpretation hereof. 


Unentorceability for any reason of any provision of this 
Agreement shall not limit or impair the operation or validity of 
any other provision of this Agreement. 


The Agreement way be executed in any number of coun- 
te-parts, cach of which, when executed and delivered, shall be 
an original, but such counterparts shall together constitute one 
and the same intrument. 


(f) ““Security’—The real property and the contract rights 
described in Exhibit ‘‘A”’. 
43. TITLE INSURANCE: The Borrower shall provide, at its 
own expense, title insurance for the loan amount in the standard 
ALTA form issued by a title insurance company acceptable to 
the Lender. The title policy is to be issued, without exceptions, 
except such as is acceptable to counsel for the Lender, insuring 
the Lender’s mortgage .is a valid lien upon the Security and 
imsuring against loss or change in priority as a result of filing of 
at., lien or special assessment for mateial or work under 
construction or completed. As the principal balance of the Loan 
is increased, the title insurance policy shall be endorsed without 
additional exceptions to reflect the new loan balance. Funds to 


183 


pay additional premiums shall be reserved. 


44. CLOSING COSTS: All expenses incurred in connection with 
the closing of this Loan. except the expenses of Lender's adviser, 
shall be paid by Borrower. Borrower shall pay to Lender a 
$25,000.00 documentation fee, to cover expenses of DMI's 
counsel 


45. GLARANTY: United States Properties, Inc., a Delaware 
corporation shall unconditionally guarantee the performance of 
Borrower hereunder 


46. AFTER ACQUIRED PROPERTY: Borrower shall 
promptly notify Lender of the acquisition of any property 
acquired atter the date ot this Agreement and shall provide. at 
its cost, the necessary documentation as determined by Lender 
to encumber the property as provided herein for the repayment 
of this Loan. 


47. BROKER'S DISCLOSURE: Lender shall be furnished wit! 
full disclosure of all fees or other compensation paid or to be 
paid to any brokers or realtors in connection with the acquisition 
of this property or this financing. including any “finders fees’ 
In addition, Borrower shal! indemnify the Lender from any and 
all claims for any ot such tees or other compensation. 


48. STOCK OPTION: Borrower shall grant to Lender an option 
to acquire non-dilutable non-voting stock representing Twenty- 
Five (25%) per cent of the ownership of United States 
Properties, Inc.. for a total consideration of $25,000.00. The 
forn. and structure of said option shall be as determined by 
Lender and Borrower and Borrower agrees 1o execute and deliver 
such documents to accomplish same as requested by Lender. 


49. CONTRACT FINANCING: It is anticipated that Lender, 
either a part of this Loan or as a separate agreement between 
Borrower and Lender, may finance some of the contracts, notes 
receivable or other evidence of deferred obligations received in 
connection with the sale of units, lots. tracts, parcels of other 
portions of the Security, in which case full recourse shall be had 
by | ender against Borrower in case of detault by the purchaser. 
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In addition, Borrower’s obligation to continue the development, 
sale and operation of the project as contemplated shall continue 
until all the contracts, notes receivable or other evidences or 
deferred obligations have been fully paid. The obligations of the 
purchaser contained in the contract, notes receivable or other 
evidence of deferred obligation and the obligations of the 
Borrower contained herein, shall be secured by the Mortgage 
referred to in Paragraph 2 hereof. 


The name DIVERSIFIED MORTGAGE INVESTORS, is the 
designation of the Trustees for the time being under a 
Declaration of Trust dated July 15, 1969, as amended, and all 
persons dealing with DIVERSIFIED MORTGAGE IN- 
YESTORS must look solely to the Trust property for the en- 
forcement of any claims against DIVERSIFIED MORTGAGE 
INVESTORS as neither the Trustees, officers, agents or 
shareholders assume any personal liability for obligations en- 
tered into on behalf of DIVERSIFIED MORTGAGE IN- 
VESTORS. 


IN WITNESS WHEREOF, the parties have set their hands 
ard seals this 28th day of September, 1971. 
Signed, sealed and delivered 
in the presence of: 


DIVERSIFIED MORTGAGE INVESTORS 
a Massachusetts business trust 


By s/ H. Wallace BR 
Trustee 
SLEEPY HOLLOW LAKE, INC., 
A New York corporation 
By s/ Steven K. Fair 
Steven K. Fair 
Executive Vice-President 
UNITED STATES PROPERTIES, INC. 
A Delaware corporation 
By: s/ Thomas A. Perine 
Thomas A. Per’ 2 
Presiderit 
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EXHIBIT A TO LOAN AGREEMENT BETWEEN 
DIVERSIFIED MORTGAGE INVESTORS AND SLEEPY 
HOLLOW LAKE INC.—LEGAL DESCRIPTION OF REAL 
PROPERTY. 


A tract or parcel of land containing approximately 1904 acres 
loczted in Greene County, New York described in 5 parcels as 
folicws: 
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EXHIBIT B TO LOAN AGREEMENT BETWEEN DIVER- 
SIFIED MORTGAGE INVESTORS A” D SLEEPY HOLLOW 
LAKE, INC—PERMITTED ENCUMB®ANC{S 
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EXHISIT C TO LOAN AGREEMENT BETWEEN DIVER- 
SIFIED MORTGAGE INVESTORS AND SLEEPY HOLLOW 
LAKE, INC.—RELEASE SCHEDULE 


Lender shall release from the operation of its lien any lot listed 
below upon the payment to Lender of an amount equal to the 
greater of (1) 54% of the sales price received by Borrower or (2) 

(a) $7,560.00 for each Waterfront Lot 

(b) $5,400.00 tor each Second Tier (view) Lot 

(c) $4,050.00 for each Offshore Lot 

(d) $16,200.00 for each Multi-family Lot (3 acres or less) 
to be released; PLUS the additional interest as provided for in 
Paragraph 7 and Exhibit “D" hereof. 
Releases of property, other than in the above categories, shall be 
as determined by Lender, consistent with the above values. 


INITIALLED FOR IDENTIFICATION: 


188 


EXHIBIT D TO LOAN AGREEME!.~ (£2. WEEN 
DIVERSIFIED MORTGAGE INVESTORS /° = SLEEPY 
HOLLOW LAKE, INC. — ADDITIONAL INTEXEST 


Bcrrower shall pay to Lender, as ational interest, the amounts 
specified below for the respective lots listed below: 


a ae een $700.00 per lot 
(2) Second Tier (view) Lots ........... $500.00 per lot 
IE os hc ne ys hou seaeaied $375.00 per lot 


(4) Multi-family Lots (3 acres or less) .$1,500.00 per lot 
In the event that there is a sale of any real property which does 
not fall within any of the above listed categories, then Borrower 
shall pay to Lender as additional intere: . sum as determined by 
Lender consistent with the above values. 


INITIALLED FOR IDENTIFICATION: 


° 
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EXHIBIT E TO LOAN AGREEMENT BETWEEN DIVER. 

SIFIED MORTGAGE INVESTORS AND SLEEPY HOLLOW 

LAKE, INC-DISBURSEMENT SCHEDULE 
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ADDENDUM TO LOAN AGREEMENT BETWEEN 
DIVERSIFIED MORTGAGE INVESTORS AND SLEEPY 
HOLLOW LAKE, INC. 


This is an addendum to that one certain Loan Agreement of 
even date herewith between Diversified Mortgage Investors, a 
Massachusetts business trust, as Lender, and Sleepy Hollow 
Lake, Inc., a New York Corporation, as Borrower, which ad- 
dendum, when executed shall become and be a sort of said Loan 
Agreement as fully and completely or thought set out therein: 


WITNESSETH: 


The following paragraphs shall be added to the above refered 
to Loan Agreement: 


50. PERSONAL GUARANTEE Thomas A. Perine shall un- 
conditionally guarantee the loan obligation of the Borrow, to the 
extent of One Million and No/100 ($1,000,000.00) Dollars. 


Si. ASSIGNMENT OF STOCK: An additional security, United 
States Properties, inc. shall collaterally assign to Len’ler all of 
the issued and outstanding capital stock of Borrcwer. 


Dated this 28th day of Sepiember, 1971 
UNITED STATES PROPERTIES, INC. 


BY s/ Thomas A. Perine 
Thomas A. Perine 
DIVERSIFIED MORTGAGE INVESTORS 
By s/ H. Wallace JSR 
Trustee 
s/ Thomas A. Perine 
Thomas A. Perine, Individually 
SLEEPY HOLLOw LAKE, INC. 
By s/ Steven K. Fair 
Steven K. Fair, Executive 
Vice President 


The named Diversified Morigage Investors is the designation 
of the Trustees for the time being under a Declaration of Trust 
dated July 14, 1969, as amended, and all persons dealing with 
Diversified Mortgage Investors must look solely to the trust 
Property for the enlistment of any claims against Investors 
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Mortgage Investors as neither the Trustees, officers, agents or 
shareholders assume any personal liability or obligation entered 
into on behalf of Diversified Mortgage Investors. 


MODIFICTION OF LOAN AGREEMENT 


THIS MODIFICATION OF LOAN AGREEMENT, made on 
January 10, 1972, by and between SLE: PY HOLLOW LAKE, 
INC., a New York Corporation, whose address is P.O. Box 
50086, Indianapolis, Indiana 46250, hereinafter referred to as 
the “Borrower”, and DIVERSIFIED MORTGAGE IN. 
VESTORS, a Massachusetts Business Trust, whose address is 
100 Federal Street, Boston, Massachusetts 02110, hereinafter 
referred to as the ‘Lender’, 


WITNESSETH: 


WHEREAS, Borrower and Lender entered into a certain 
Loan Agreement dated September 28. 1971, for a loan in the 
amount of TWELVE MILLION AND NO/100 DOLLARS 
($12,000,000.00), and 


WHEREAS, the Borrower and CONTiNENTAL MOR.- 
TGAGE INVESTORS, a Massachusetts Business Trust, 
hereinafter referred to as ‘“‘CMI" have entered . a certain 
Loan Agreement of even date tor a loan in tue amount of 
THREE MILLION SEVEN HUNDRED FIFTY THOUSAND 
AND NO/100 DOLLARS  ($3,750,000.00), said Loan 
Agreement is attached hereto as Exhibit ‘‘A” and made a part 
hereof by reference, which Loan Agreement provides for certain 
development and improvement of the project described therein 
with the proceeds of the Loan described therein, and 


WHEREAS, the Lender and CMI have entered an Agreement 
wherein the Lender agreed to sell CM! an interest in its Loan to 
the Borrower. 


NOW, THEREFORE, in consideration of the mutual 
covenants and agreements herein contained, it is agreed as 
follows: 
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The above referenced Loan Agreement described in Exhibit 
“A” between the Borrower and CMI is incorporated into the 
Loan Agreement between the Borrower and the Lender. 


The Lender has agreed to the subject Modification contingent 
upon securing an endorsement to the Title Policy insuring the 
subject loan to the effect that the Modification to the Lender's 
Loan Agreement does not effect the priority of the Lender’s lien. 


The name DIVERSIFIED MORTGAGE INVESTORS is the 
designation of the Trustees for the time being under a 
Declaration of Trust dated July 15, 1969, as amended, and all 
persons dealing with DIVERSIFIED MORTGAGE IN. 
VESTORS must look solety to the Trust property for the en- 
forcement of any claims against DIVERSIFIED MORTGAGE 
INVESTORS as neither the Tyustees, officers, agents or 
shareholders assume any personal liabi'ity for obligations en- 
tered into on behalf of DIVERSIFIED MORTGAGE IN- 
VESTORS. 


BORROWER: SLEEPY HOLLOW LAKE, INC., 
a New York Corporation 
By: s/ Steven K. Fair 
Vice President 
LENDER: DIVERSIFIED MORTGAGE INVESTORS, 
a Massachusetts Business Trust 


By: s/ Vincent P. Wvuber 
Vincent 2. Weber, Assistant Secretary 


CLAti ita (itt ion 
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LOAN AGREEMENT 


THIS AGREEMENT, made on January 10, 1972, by and 
between SLEEPY HOLLOW LAKE, INC., a New York Cyr- 
poration, whose address is P.O. Box 50086, ' dianapolis, In- 
diana 46250, hereinafter referred to as the “L rower’, and 
CONTINENTAL MORTGAGE INVESTORS, a Massachusetts 
Business Trust, whose *44res< is 100 Federal Street, Boston, 
Massachusetts 02110, hereina tred to as the “Lender’’, 

WITNE.° ETH: 

WHEREAS. the Borrower has applied to the Lender for a 
loan of THREE MILLION SEVEN HUNDRED FIFTY 
THOUSAND AND NO/100 DOLLARS ($3,750,000.00) 
hereinatter referred to as the “Loan”, for a term ending April 1, 
1S, 3, at an interest rate hereinafter specified on the daily 
outstanding balance, and 

WHEREAS, the Borrower and Diversified Mortgage In- 
vestors, a Massachusetts Business Trust, hereinafter referred to 
as “DMI”, have entered into a certain Loan Agreement dated 
September 28. 1971, for a loan in the amount of TWELVE 
MILLION AND NO/100 DOLLARS ($12,000,000.00); said 
loan being secured by a Promissory Not in the above referenced 
amount and a Mortgage on certain real property, hereinafter 
referred to as the “Security”, which is described in Exhibit “A” 
attached to and made a part hereof by reference, and 

WHEREAS, the Borrower has represented to the Lender that 
the Security is to be improved in the manner set forth in certain 
documents heretofore made available to the Lender by the 
Borrower, ard 

WHEREAS, the Borrower has represented to the Lender that 
the Loan funds are to be used solely for the purposes set forth 
herein and for no other purpose. 

NOW. THEREFORE, in consideration of the premises and 
other 200d and valuable consideration. it is stipulated as follows: 
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1. SECURITY INSTRUMENTS: In lieu of the Borrower 
executing a Note, Mortgage and other documents relating to the 
loan for THREE MILLION SEVEN HUNDRED FIFTY 
THOUSAND DOLLARS ($3,750,000.00) the Borrower has 
contemporaneously with the execution of this Agreement 
executed a Modification to the aforesaid Diversified Mortgage 
Investors Loan Agreement encompassing the terms of the 
Lender's development loan. Contemporaneously with the 
execution of the subject Agreement, the Lender has entered an 
Agreement with EMI wherein DMI has agreed to sell the Lender 
a participation in its loan. 

2. TERM AND INTEREST RATE: The Lender shall make to 
the Borrower and t” Borrower shall accept from the Lender a 
Loan in the amount of THREE MILLION SEVEN HUNDRED 
FIFTY THOUSAND AND NO/100 DOLLARS ($3,750,000.00) 
for a term ending April 1, 1973. The interest rate payable 
hereunder shall be variable and adjusted from time to time so as 
to provide an interest "are equal to four and one-half per cent 
(4.5%) per annum abc ve the prime rate of interest established 
by the Chemical Bank of New York, New York. Any such change 
in the aforementioned interest rate shall be automatic on the 
Srst day following the announced change in the prime rate by 
Chemical Bank of New York; provided, however, that in no 
event shall the interest rate payable hereunder be less than ter 
per cent (10%) per annum. Said interest is computed on the 
daily outstanding balance on a 90-day year basis, being payable 
on the first day of February, 1972, and the first day of each 
month thereafter until the principal and interest due hereunder 
are fully paid. 

3. PURPOSE: The purpose of this Loan is for financing the 
development of a recreational homesite project on the real 
property described in Exhibit “A” attached hereto and made a 
part hereof. 


4. CLOSING REQUIREMENTS: Contemporaneously with 
the execution of the subject Agreement. the Borrower and DMI 
are to execute a Modification Agreement to the above referenced 
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DMI Loan Agreement; and, the Lender and DMI are to execute 
an Agreement wherein DMI agrees to sell the Lerder an interest 
in its Loan to the Borrower. 


5. LIMITATION ON FUNDING: The maximum amount of 
funds that are to be disbursed under the suDject loan is limited to 
FIVE HUNDRED THOUSAND DOLLARS ($500,000.00) until 
the subject project has been approved by the applicable agency 
for the State of New York. After the Lender has received 
satisfactory evidence that said agency has approved the project, 
the disbursements will be made as indicated in Exhibit “B"’. 

6. APPROVAL OF CONTRACTS: Prior to the funding for 
each specific phase of the development of the subject project, the 
Lender is t) approve all the firm executed contracts for that 
particular phase. 


7. DISBURSEMENT OF LOAN FUNDS: Upon the 
execution by the applicable parties of the subject Loan 
Agreement, the Modification to the September 28, 1971 DMI 
Loan Agreement, and ‘he Agreement between the Lender and 
DMI and delivery to the Lender of all items required and 
specified by the Lender, the Lender shall disburse the Loan 
funds 1 . the Borrower in accordance with the schedule entitled 
“Use o. Funds” contained in Exhibit “B'’ which is attached 
hereto. 


lhe Borrower shall, as a condition precedent to being entitled 
to disbursement hereunder, provide the Lender, or its designee, 
with Certificates and Requests for Payment in the form attached 
hereto as Exhibit “B-1"’, certifying as to the stage to which 
construction has progressed, and stating that all such work has 
been done and materials installed in full compliance with the 
plans and specifications. Such requests shall be accompanied 
by: 
(a) Proofs as to paid and unpaid construction bills for 
materialmen and subcontractors. which show full 
payment (except for hoid backs) of all such bills then 
due and payable except those covered under the current 
Request: 
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(b) Lien waivers for all work and materials as required 
by the title insurance company for the issuance of its 
endorsement except that covered by the current 
R=, uest; 

(c) Inspection reports, architects and/or engineers 
certificates re: onsite and offsite improvements, and 
such other proofs as the Lender may require to establish 
the development and/or construction progress; 


(d) Initial sworn statements or affidavits of the general 
contractor or contractors, and of any subcontractors or 
materialmen as to whom payments are due or will 
become due, covering all work done or to be done or 
services to be performed, together with waivers of lien 
covering all work, material and services for which 
payments have been made prior to the opening of the 
Loan to the extent required by the ti.’ company in order 
to obtain the lien protection; and 


{c) The current status of accounts of contractors, 
subcontractors, materialmen, and laborers furnishing 
labor, materia! or services in the improvement of the 
Security. 


Borrower, or title company, where title company is the 
disbursing agent, shall utilize all portions of the Mechanic's Lien 
Law which will shorten the time in which such liens can be filed, 
and shall comply with all applicable laws, as the basis for 
requested disbursements. 


Borrower shall procure and maintain in force an insurance 
policy, with premiums prepaid, with such company, and in such 
form and amount, and with such coverage and for such ternis, as 
may be satisfactory to the Lender, insuring any improvements on 
the said property against loss or damage by fire or other 
casualty, and with extended coverage for such other hazards as 
may reasonably ve required by the Lender to be insured. Said 
policy shall contain a Mortgavee’s “‘Luss Payable” Clause 
providing for paymen: to the Lender to the extent of its interest 
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in the event of loss. Said policy may, during construction, be in 
“Builder's Risk’’ for‘n so far as the same relates to the im- 
provements erected «r to be erected on said premises. In the 
event said policy is cancelled, Borrower shall notify Lender in 
writing within five (S) days of receipt of notice of such can- 
cellation, and shall advise insurer to 1orward any and all refund 
resulting from such cancellation to Lender. 


The Lender shall not be obligated to make disbursements 
hereunder until the Borrower delivers to the Lender the required 
requisitions and other proofs. Tendered requisitions and other 
proofs shall be deemed acceptable unless within seven (7) days 
after delivery Lender notifies Borre'ver of the particulars in 
which they are deficient after demand for such notfication by 
Borrower. . 


The Lender may, at its election and at the Borrower’s cost, 
disburse the funds through a title insurance company, mortgage 
company, or other third party, to the Borrower, or to the sub- 
contractors, materialmen and laborers directly, but except as 
required by agreements with the title insurance company, such 
election does not prevent the Lender from making subsequent 
disbursements in a different manner and through a different 
party ‘ 


A request for Loan or advance hereunder shall be submitted to 
the Lender on the form specified in Exhibit ““B-1’’ and each such 
request shall be submitted in sufficient time prior to Borrower's 
requested date for a Loan or advance hereunder in order to 
enable Lender to process such request. Funds shal! be 
characterized as disbursed to the Borrower when disbursed by 
the Lender’s bank, irrespective of instructions by the Borrower 
to disburse to another entity. 


nder may deduct from any disbursements the amount of 
aiuy retainage, fees, expenses, reserves, advances or deposits 
specified in Exhibit ‘*B". The Borrower shall advance in cas} 
any sums not provided in said Exhibit to pay premiums on 
casualty and title insuran.z, taxes, assessments, recording 
expenses, filing fees, or such other sums as Lender may dees 
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necessary for the protection and preservation of the Security, 
and payment of premiums for insurance required by the Lender 
during the life of this Loan. In the event Borrower does not make 
timely payment of any of the aforesaid sums, Lender is hereby 
authorized, if Lender so elects, to advance any su_ns necessary to 
make such payments at Borrower's expense out of loan proceeds. 


8. DEVELOPMENT WORK: 


a. Development Work Criteria: 

The development of the subject property shall be in 
accord 1ce with the proposed plans submitted as the 
basis for this Loan and in compliance with all restric- 
tions, conditions, ordinances, codes, regulations and 
laws of governmental departments and agencies having 
direction or jurisdiction over, or an interest in, said 
premises and improvements. No extra work nor change 
in plans und specifications shall be authorized by the 
Borrower without the written consent of the Lender. If 
the Lender shall consent to any such extra work or 
change in plans and specifications, the Borrower shall 
immediately deposit the amount of the cost thereof with 
the Lender, or title insurance company, where the latter 
is the disbursing agent, such deposit to be disbursed by 
the Lender or title company upon completion of such 
extras or changes. 


b. Commencement and Continuity of Work: 


Development of the property shall commence within 
thirty (30) days from the date of this Agreement and 
shall be carried on diligently and with dispatch until 
completed, and the Borrower will devote its full effort 
and energy to the development, construction and 
completion of tl.2 Security. 


c. Progress Reports: 


Upon request by the Lender, the Borrower shall deliver 
to the Lender a report indicating the stage of completion 
of the contemplated improvements to the Security, the 
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costs of said improvements compared to estimates 
and/or contracts, and any other data and information 
concerning the Security, all o! which shall be required by 
Lender on a monthly basis unless circumstances dictate 
more trequent reports. 


d. Construction Costs: 


No development work may commence or continue under 
this Loan until c* unless (1) Engineering cost estimates 
have been provided to the Lender and such cost 
estimates have been reviewed and found acceptable by 
the Lender and (2) Firm construction contracts have 
been let for the development work to be performed and 
such contracts are in an amount which does not exceed 
the cost estimates furnished. 


9. INCORPORATION OF TERMS OF DMI'S LOAN: The 
above referenced Loan Agreement between the Borrower and 
DMI is incorporated herein and made a part hereof as though 
fully set out herein in its entirety. 


The name CONTINENTAL MORTGAGE INVESTORS is 
the designation of the Trustees for the iime being under a 
Declaration of Trust dated November 29, 1961, as amended, 
and all persons dealing with CONTINENTAL MORTGAGE 
INVESTORS must look solely to the Trust property for the 
enforcement of any claims against CONTINENTAL MOR- 
TGAGE INVESTORS as neither the Trustees, officers, agents, 
nor shareholders assume any personal liability for obligations 
entered into on behalf of CONTINENTAL MORTGAGE IN- 
VESTORS. 


IN WITNESS WHEREOF. the parties hereto have caused 
these presents to be executed the day and year first above 
written. 


BORRCWER: SLEEPY HOLLOW LAKE, INC., 
a New York Corporation 


By: s/ Steven K. Farr 
Vice President 


LENw. :: 
VeESTORS, 
a 
& 
% 
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CONTINENTAL " MORTGAGE 


a Massachusetts Business Trust 
By: s. L.H. Johnson 

L.H. Johnson, 

Assistant Se retary 


IN- 
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EXHIBIT “A” 


TO LOAN AGREEMENT dated J. ary 10, 1972 by and 
between SLEEPY HOLLOW LAKE, INC., a New York Cor- 


poration, and CONTINENTAL MORTGAGE INVESTORS, a 
Massachusetts Business Trust 


The tollowing is the legal description o. the Security: 


LEGAL DF SCRIPTION OF REAL PROPERTY 


A tract or parcel of land containing approximately 1904 acres 
located in Greene County, New York described in 5 parcels as 
follows: 
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EXHIBIT “B”’ 


TO LOAN AGREEMENT dated January 10, 1972 by and 
between SLEEPY HOLLOW LAKE, INC., 1 New York Cor- 
poration, and CONTINENTAL MORTGAGE INVESTORS, a 
Massachusetts Business Trust. 


As a condition precedent to the disbursement of loan proceeds 
(after the initial recording draw for purposes other than con- 
struction), the Borrower shall supply to the Lender exe uted 
subcontracts from: 


(a) Each and every subcontractor and material supplier 
whose individual bid represents 10% or more of the total 
construction costs, and 

(2) A sufficient number of subcontractors and material 
suppliers whose bids collectively represent no less than 
70% of the total costs of construction. 


Lender may, at its election, require that Borrower furnish, in 
addition to the foregoing, executed construction contracts 
between the Borrower and all contractors, executed copies of all 
subcontracts between the general contractor or contractors and 
all of their subcci:tractors and suppliers including contracts, 
subcontracts and purchase erders for all fixtures and equipment 
required to be installed for the operation of the premises. “he 
aforementioned contracting parties must be acceptable to 
Lender. The Lender may require executed copies of firm bids or 
estimates of costs from any or all of the contractors and sub- 
contractors. 


The amounts called for under any of the aforesaid contracts 
shall not be in excess of the total amount allocated for that 
purpose in the schedule entitled ‘Use of Funds” contains! in 
this Exhibit. 


Lender, at its election, may verify the correctness of the 
amount of any contract, subcontract, estimate or bid furnished 
pursuart to the terms hereof. 


205 
USE OF FUNDS 
Subject to the provisions herein set forth, Loan funds con- 


templated in this Agreement have been allocated as follows and 
shall only be disbursed in accordance therewith: 


Clearing Lots & Lake $ 185,000.00 
Storm Drain System & Roads 600,000.00 
Sanitary Sewer 700,000.00 
Water System 685,000.00 
Parks, Campgrounds & Beaches 10,000.00 
Reserve for Contingencies (Devel.) 313,750.00 
Special Works—Dam 875,900.00 
Reserve tor Consiruction 310,000.00 
Reserve tor Contingencies Const.) 50,000.00 
Title Insurance & Recording 10,000.00 
Lender's Attorney's Fee ae —__— 11,250.00 

TOTAL LOAN $3,750,000.00 


METHOD AND PROCEDURE FOR DISBURSEMENT 


All requests for disbursement hereunder shall be suk mitted on 
forms identical to Exhibit “B-1" attached hereto and said form 
is to be approp iately completed, executed, and + ; indicated, 
certified, as a condition precedent to wiring by Leuder of funds. 


Requests for disbursement shall only be made upon cer- 
tification by an engineer who is acceptable to Lender that the 
condition of construction and/or development is in accordance 
with the previously submitted plans and specifications and all 
certifications to the date of construction and/or development, 
that the funds requested represent payment only for work 
completed, and that there are sufficient funds remaining under 
the Loan program to complete the construction and/or 
development proposed under the Loan program on the subject 
Security. In addition, prior to each disbursement. an en- 
dorssment must be issued to the existing title insurance pplicy by 
title conipany satistactory to Lender after it has examined title, 
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and said endorsement shall indicate that there are no ens filed 
of record on the property which is the security for the Loan and 
said endorsement must meet with the s2tisfaction of the Lender. 
in its sole and absolute discretion. Any funds ‘o be disbursed 
hereunder shall be disbursed to the Berrower. 


Notwithstanding any provisions to the contrary contained in 
the Article on “Disbursements” of the Loan Agreement, it is 
agreed between the parties that the terms of this Exhibit shall 
govern with respect to conditions precedent to any disbursement 
under the subject Loan in the event of any conflict or ambiguity 
between the terms of this Lxnibit and said Article, 
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Tre tecsigned hereby certifies, pursuant to the terms of the subjrct loan herein above referred to, that: (1) The estimated cost for tre tote! 
proverents is $ 3 (2) Certain items comprising such cost of development as show in previous certifications which are herein 
porate. and made a part hereof, amounted to $ + (3) Addicionst itens comprising cost of development subsequent to the last previous 
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‘oquested Cisbursement is sufficier: :. complete the tublect loan, 
ivprovements. 
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STATE OF NEW YORK ) 
: SS. 
COUNTY OF RICHMOND ) 


ROBERT BAILEY, being duly rworn, dopuses and says, that depunent ix nol s 
party to the action, ix over 18 years of age and resides at 266 Richmond Avenue, 


Staten Island, N.Y. 10302. That un the 9 dayof Sov? , 1975 depuncut 
nerved the within fi pe y tpon Ty ied k bes 

C/, “Trvb ~ \ fc L, 
attonrye(s) for (| 7 


the address(es) designated by said attorn-y(s) for that purpose by depositing $ true 
copies of same enclosed in a postpaid properly addressed wrapper, in an official 
depository under the exclusive care and custody of the United States post office 
department within the State of New York. 


ROBERT BAILEY 


Sworn to before me, this 


heen fee] 


WILLIAM BAILEY 
Notary Public, State of New York 
No, 43-0132945 
Qualified in Richmond County 
Commission Kx pires March 4), 1976 


